NUCLEAR

LAW
BULLETIN No. 54

Contents

Detailed Table of Contents

Articles

Case Law and Administrative Decisions

National Legislative and Regulatory Activities

International Regulatory Activities

Agreements

Texts and Reports

Bibliography

List of Correspondents

December 1994
Nuclear Energy Agency
Orgamisation for Economic Co-operation and Development




ORGANISATION FOR ECONOMIC CO-OPERATION
AND DEVELOPMENT

Pursuant to Article 1 of the Convention signed 1n Pans on 14th December 1960 and which
came 1nto force on 30th September 1961 the Orgamsation for Economic Co-operation and
Development (OECD) shall promote policies designed

— 1o achieve the highest sustainable economic growth and employment and a nsing
standard of living 1n Member countries while marttaiming financial stabilits and thus to
contnbute to the development of the world economy

— to contnbute to sound econonuc expansion 1n Member as well as non member countnes
1n the process of economic development and

— to contnibute to the expansion of world trade on a mululateral non-discnminators basis
tn accordance with international obliganons

The onginal Member countries of the OECD are Austna, Belgium Canada. Denmark France
Germany Greece Iceland Ireland Italy Luxembourg the Netherlands Norway Portugal Spain
Sweden Switzerland Turkey the Umited Kingdom and the United States The following countnes
became Members subsequently through accession at the dates indicated hereafter Japan (28th Apnl
1964) Finland (28th January 1969) Austraha (7th June 1971) New Zealand (29th May 1973) and
Mexico (18th May 1994) The Commussion of the European Communities takes part in the work ot
the OECD (Article 13 of the OECD Convention)

NUCLEAR ENERGY AGENCY

The OECD Nuclear Energy Agency (NEA) was established on Ist Februarn 1958 under the name
of the OEEC European Nuclear Energy Agency It received its present designanion on 20th April 1972
when Japan became us first non European full Member NEA membership todav consisis of all European
Member countries of OECD as well as Australia, Canada Japan Republic of Korea Mevico and the
Unued Siates The Commussion of the European Communities takes part in the work of the Agency

The priman objectine of NEA 1s to promote co operation among the governmenis of s
participating couniries i furthering the development of nuclear power as a safe emronmenially
acceptable and economic energy source

Thus is achieved b

—  encouraging harmonizanion of nanonal regulatory policies and practices with parncular
reference to the safet of nuclear installanons proiection of man aganst wnising radiation
and presenanon of the em tronment radioactive waste management and nuclear third parn
habiuiny and insurance

assessing the contribution of nuclear power io the overall energy supph by keeping under
review the technical and economic aspects of nuclear power growth and forecastine demand
and supply for the different phases of the nuclear fuel cvcle

— developing exchanges of scienttfic and technical information particulariy through
PArtCIpalon 1 COMMOn senices

setting up wnternational research and development programmes and jown! undertakings

In these and related tasks NEA works in close collaboration with the International Aiomic Energy
Agency tn Vienna with which 1t has concluded a Co operation Agreement as well as with other
ternational orgamisations in the nuclear field

LEGAL NOTICE

The Orgamsation for Economic Co-operation and Development assumes no
hahhty concerning information published m this bulletin

© OECD 1994
Apphcations for permussion to reproduce or translate all or part
of this publication should be made to
Head of Publications Service OECD
2 rue Andre-Pascal 75775 PARIS CEDEX 16 France



FOREWORD

Thus 1ssue of the Bulletin contamns an article on the Nuclear Safaty Convention, opened for
signature last Septomber and making a further stnide in international co-operation m the nuclear
field There were many countries which participated in preparation of the Convention and ths
demonstrates the mternational commurity's determination to provide for a tugh lavel of safety i
nuclear installations, particularly m Eastern Europe

The chapter on case law includes an analysis of a decision of the Court of Justice of Ontano
on the constitutionality of the Canadian Nuclear Liability Act This note 1s followed by twao other
commentanes the first concerns a judgment by a United Kingdom court on the THORP nuclear fuel
reprocessing plant and the second deals with a8 recent decision by the Furopean Commussion
raegarding a challenge to its common supply policy for nuclear materials

Fmally, on a more personsf note, { have to report that this Buflfetin will be the fast i which
one of 1ts longest-serving editors will be mvoived Liane Saad, who i1s retirmg from the Qrgamsation
has many friends amongst Bulletin correspondents and readers, and [ felt that an exception to our
policy of sditorial anonymuty was justified in arder to enable us farmally to recogruse her mvaluable
contribution i helpung make the Bulletin what it 1s today and to express to her our warmest thanks

Patrick Reyners
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ARTICLES

THE CONVENTION ON NUCLEAR SAFETY

by Odette Jankowrtsch*®
Senior Legal Officer, Legal Division
IAEA

Foreword

1 The Convention on Nuclear Safety was opened for signature on 20 September 1994
conjunction wiath the thirty-eighth regutar session of the General Conference of the IAEA 50 States
signed the Convention' On 17 June 1994, it had been adopted without a vote by the
representatives of eighty-four countnes at the Diplomauc Conference convened in Vienna by the
IAEA from 14-17 June 1994 The Convention wilt enter into force on the ninetieth day after the
deposit with the Director General of the 1AEA of the twenty-second instrument of ratification,
including the instruments of seventeen States "each having at least one nuclear installahon which
has achieved criticality in a reactor core”?

2 The large number of countries involved in this treaty making process reflects the intense
international interest for all matters regarding nuclear safety and the willingness of countries both
with and without nuclear power programmes to actively contnbute to the safety of nuclear power
plants wherever they are located

3 At the present juncture, st 15, however, not easy to foresee how soon the Convention will
enter into effect The number of States required for its entry into force {twenty-two)} 1s huge
compared to the JAEA’s Convention on Early Notfication of a Nuclear Accident® that entered into
force thirty days after consent to be bound had been expressed by three States only, the
requirement 1s similar to the Convention on the Physical Protection of Nuclear Matenal {twenty-one
States) but modest in companson with the forty "other™ States in addition to the three Depositanes
required by the Treaty on the Non-Proliferation of Nuclear Weapons* Coupled with the requirement
that seventeen States must be included n this sum of twenty-two that have at least one operating
nuclear plant, the entry into force provision reveals the intention of the drafters n order to be an
effective and meaningful instrument, about half of the world’s 32 states with nuclear power plants
in operation must have expressed their agreement to be bound before the Convention can become
operational

The author served as Secretary to the Group of Experts on a Convention on Nuclear Safety The views
expressed are those of the author and do not represent those of the IAEA

The author expresses her appreciation for the constructive cnticism formulated by Patnck Reyners and
acknowledges with thanks the efforts made by Judy Goodman in the painstaking preparation of the
manuscnpt




| Introduction and background

4 International law making 1s rarely attnbutable to a single factor but frequently enough the
decision to prepare a binding instrument 1s tnggered off by major events often a catastrophe
perceived ex post as having been potentially avoidable by the enactment and enforcement of proper
legal norms Such was the case of the Torrey Canyon oil tanker accident which led to the adoption
of several instruments regarding habihty and compensation for oil pollution damages the chemical
industry accident at Seveso which brought about intensified effarts to develop an instrument on the
International Movement of Hazardous Wastes as well as EC Directives on this subject®, and more
recently the International Civil Aviation Association {ICAQ) Convention an Monitoring Plastic
Explosives {1991) resulted from "the need for a legal regime” to preclude the recurrence of terrorist
acts such as thase which took place in 1988 and 1989°

As to the nuclear field, 1t 1s recalled that in May 1986 the Board of Governors of the IAEA
having "considered the recent reactor accident at the Chernobyl Nuclear Power Station and other
accidents in the past™, and noting "the evident need for greater co operation in nuclear safety ™’
decided on the setting up of groups of government experts “to draft on an urgent basis
international agreements” regarding early notification and information about nuclear accidents as
well as the co-ordination of emergency response and assistance (n the event of a nuclear accident
The Convention on Early Notification of a Nuclear Accident and the Convention on Assistance in
the Case of a Nuclear Accident or Radiological Emergency were thereafter prepared adopted and
signed within a few months only

5 As regards the Convention on Nuclear Safety however, it appears to have its pohtical ongins
and motivation in the intention to prevent rather than cure In 1290 at a meeting of the policy
making organ of the IAEA the Member States of the European Community proposed the convening
by the IAEA of an international conference 1n 1991 on the "Safety of Nuclear Power Strategy for
the Future™® It was the intention of the promoters of this initiative that the Conference and its
results should be a contribution by the IAEA to the United Nattons Conference on Environment and
Development {1992 Rio de Janewro)

6 The Safety Conference, inits "Major Findings™ declared that there was "a need to consider
an integrated international approach to all aspects of nuclear safety, including safety objectives for
radicactive wastes  which would be adopted by all Governments”, "the Governing Bodies of the
|AEA™ were requested to orgamise "the preparation of a proposal on the necessary elements of such
a forrmahsed international approach, examining the menits of vanous options and taking into account
the activites and roles of relevant international and intergovernmental bodies and using the
guidance and mechamsms already established in the IAEA™ The Conference inits final declaration
however also recalled that "safety should be primanly enforced at national levels by conscientious
application of existing safety principles standards and good practices at each plant and within each
regulatory body making best use of national lega! frameworks and working practices”™?

7 Softlaw and good practices, a national legal framework and international norms were thereby
well described as being the essental co existing components of an international nuclear safety
"regime”

8 The thirty-fifth regular session of the IAEA General Conference'® in September 1391 gave 1ts
support to this 1dea and "noting in particular that the International Safety Conference recognized
the potental value of a step-by-step approach to a framework convention faor the promotion of an
international nuclear safety regme"”, invited the Director General "to prepare for the Board s
consideration in February 1392 an outhne of the possible elements of a nuclear safety convention
taking into account the activities and roles of relevant international and intergovernmental bodies
and drawing on the advice of standing groups ke INSAG, NUSSAG and INWAC and also on
expertise made available by Member States and competent international organisations”™ "’
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9 With this consensus endorsement the stage was set to start preparatory work on the
Convention on Nuclear Safety

n Drafting by Lawyers and Technicians The Group of Experts on a Nuclear
Safety Convention

10  The resolution of the General Conference did not specify the form or the type of instrument
to be established nor did it provide clear indications as to 1ts possible scope and contents It referred
rather to technical bodies, to standing groups of the IAEA and to international organisations that

would be competent 1o give adwice, thereby indicating the procedure to be followed and expressing

the need to consult all avallable sources The mandate of the technical standing groups of the
IAEA'? together with those of the internationa! organisations’® having competence in matters of
nuciear safety, encompasses however all facets of nuclear safety the areas covered range indeed
from protection of workers from ionizing radiation {International Labour Organisation) and health
{Worid Health Orgamisation} to the transport of nuclear matenal, and radicactive waste The first
task of the Director General of the Agency, pursuant 10 the mandate received from the General
Conference, was therefore to find ways and means of defining options and delimiting the possibie
substance and form of a future Convention Both legal and technical expertise were required

1 To fulfil this first task, the Director General convened from 9to 13 December 1991, an initial
group of 36 experts from Member States and competent international orgamsations (the
Commussion of the European Communities was inwited as a participant, the ILO and the OECD
Nuclear Energy Agency as observers}, and also included the Chairmen of NUSSAG, INWAC and
SAGSTRAM, to advise on the structure and contents of possible elements of an international
nuciear safety convention The Group of Experts elected as its Chairman E A Ryder, {UK} Chairman
of NUSSAG It based rts discussions on a working paper prepared by the Secretariat as well as on
two recent draft Agency documents namely "Safety Fundamentals, The Safety of Nuclear
Installations”, of 1981** and "Draft Safety Fundamentals, The Principles of Radioactive Waste
Management, a publication within the RADWASS Programme”, also of 1991

12  The first document, the so-called "Safety Fundamentals™, was later accepted by the experts
as the main technical reference text for the Convention, in view of the fact that it presented an
international consensus on basic concepts for the regulation management of safety and operation
of nuclear installations It determined the scope and the contents of the Convention The document
on waste management was not used

The concepts enounced in the "Safety Fundamentals™ Document drafted from a national
regulatory perspective proved, however, not to be automatically translatable into international treaty
language, notably as regards the relation between the responsibihty of the operator of a plant and
that of the State, Party to the Convention {An informal working group of lawyers and techmcians
was set up to translate the Safety Fundamentals into draft Convention language)

13  In his report to the Director General, the Chairman of the Group of Experts stated that there
was a need for an international instrument an nuclear safety and urged that preparatory wark for
the establishment of such an instrument begin as soon as possible, a decision on the structure of
a convention should be taken after agreement had been reached on its scope and contents The
experts considered that the convention should give emphasis to general principles and procedures
rather than to techmical details regarding nuclear safety

14 By a decision taken by the Board of Governors in February 1932 in the light of a report
submitted by the Director General on the Group’s work, a new "“open-ended” {1 € open to all IAEA
Member States) group of legal and technical experts was estabhshed and entrusted with the task

J— P Y S T S —— el Qb2 B TR

of carrying out the necessary suostantive preparations for a Convention on Nuclear oarety ine
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Group, composed of about 100 experts from 45 countrnies, the CEC NEA/OECD and ILO, elected
as its Chairman Mr Z Domaratzki of the Atomic Energy Control Board of Canada It took the Group
of Experts two years and seven meetings to reach agreement on the substance and form of the
draft Convention

15  From the outset, the experts addressed both the possible form and contents of such an
instrument As to form, the experts “recogmzed that several types of international instruments
could be envisaged’® The Agency’s Secretanat had ininally considered and proposed a framework
type Convention '’ a main general agreement supported by annexes or protocols - covering the
different types of nuclear activities - which could be developed either simultaneously or over time
The structure that prevailed and was preferred by most experts notably from countrnies with large
nuciear power programmes, however, was a single document without protocols possibly with an
annex only, to be adopted at the same time

16 As regards the desirable contents, the experts agreed that the "Safety Fundamentals®
Document would provide all techmical input required The "elements for inclusion in a Convention”™
were thus to be drawn essentially from the prninciples and basic requirements contained therein a
legislative and regulatory framework the “management” of safety, the technical aspects of safety
and venfication of safety The objectives to be achieved by the Convention would also be based
on the same source

1) a general Nuclear Safety Objective "To protect individuals, society and the environment
from harm by establishing and maintaiming in nuclear installatons effective defences
against radwlogical hazards™,

i) a Radiation Protection Objective "To ensure that in all operational states radiation
exposure within the installation or due to any planned release of radioactive materal from
the installation 1s kept below prescnbed limits and as low as reasonably achievable and
to ensure mitigation of the radiological consequences of any accidents™ and as a mamn
goal

m} The Technical Safety Objective "To take all reasonable practicable measures to prevent
accaidents 1n nuclear installations and 1o mitigate their consequences should they occur
to ensure with a high level of confidence that, for all possible accidents taken into account
in the design of the installation, including those of very low probability, any radiological
consequences would be minor and below prescrnibed limits, and to ensure that the
likelihood of accidents with serious radiological consequences 1s extremely low ™'®

17 The obligations of Parties 1o the Convention would be derived from these "fundamentai”
principles 1 e to establish a legislative and regulatory framework which should define the discrete
responsibiities of the Government, the regulatory body and the operators to take necessary
measures for the education and training of manpower, and for the safety of the nuclear facilities
{including matters of siting design, construction, commissioming decommissioning) to require the
continued surveillance of the safety of the facihties, to secure the safe operation and mantenance
of the faclities and to take necessary measures for the safe management and disposal of
radioactive waste should such wastes be included in the scope of the Convention

18 It was clear however that a hsting of general obligations defined only n terms of principles
for the safe operation of nuclear installations would not suffice If the Convention was to contribute
to promoting "the highest leve! of nuclear safety worldwide” it required a mechanism commensurate
with the objectives set out

The difficulty encountered in devising for the Convention a mode of verifying comphance with
the Convention’s oblkgations without introducing at the same time exceptions to the principle that
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the safety of nuclear power plants was primarily a gquestion of national responsibility, was resolved
with the help of the convincing argument that enlightened self-interest of States in matters of
nuclear safety would be stronger than any form of outside control devised under international law
this self-interest would be developed and promoted among the Contracting Parties with nuclear
installatrons, that i1s the "peer group”, peer group "pressure” or "persuasion”™ would be effective n
compelling the Parties to meet their obhgations under the Convention, and as a result, improve
nuclear safety in ail power plants A "meeting” of all Contracting Parties would be the appropnate
method of focusing these "peer group™ effects

The experts also agreed i the context of this approach and in the same spint, that thewr
objective was to estabhsh a Convention with an "incentive character” to which a large number of
States could adhere The term "incentive”, though not defined, was mserted in the Preamble of the
Convention, 1t 1s not to be understood in a material sense, but rather as synonymous with
"encouragement”™ or "emulation™

19  As to the issue of the scope of the instrument and, accordingly, the elements that would need
to be included 1n addition to reactor safety ot remawned open untilt the last phase of the negotiation
process reflecting two main schools of thought - two possible approaches '°

According to one approach the Convention would cover all nuclear facihties and activities
of the civil nuclear fuel cycle and include the safety of research reactors and the safe management
and disposal of radicactive waste the instrument would be drafted as a framework agreement with
annexes or protocols added over me and contaiming detalled standards A second view, which was
to be the determinant one, gave preference to a unified document, restricted to operating nuclear
power plants and based on broad principles

The first school grouped the countries (mainly European) with few or no nuclear power piants,
it also argued in favour of a more detalled, prescnptive form of Convention, some countries
expressing the wish for some form of mandatory international safety controls implemented by the
IAEA

20 The second, represented by regutators, nuclear technicians and heads of national authonties
of countntes with large nuclear power programmes, expressed a preference for a single text without
technical annexes, for an incentive-oriented convention that would encourage all countnes,
including the developing countrnies and the countries of central and eastern Europe, to strengthen
safety programmes and safety culture and for the peer group mechamism described above

After four meetings of the Expert Group, major disagreements were resolved and
compromises accepted The last three meetings of the Expert Group were therefore able to be
devoted to drafting after a compromise text had been established by the Group's Chairman

1 The Convention Its Structure and Contents

21 The Convention on Nuclear Safety consists of a Preamble and 3% Articles, there are no
Annexes and no Protocols to the Convention® In a style similar to many recent instruments?', the
Convention opens with a long Preamble contarming elements from the "Safety Fundamentals”™,
notably the reference to the environment, as well as language based on resolutions adopted by
General Conferences [GCIXXXVI/RES/553, GC(XXXIVI/RES/523] It also refers to the other
conventions relating to nuclear safety adopted under IAEA auspices®® Preambular paragraphs of an
early draft {(June 1992) of the Nuclear Protocol to the Draft European Energy Charter are also
included

13



22  The mostrelevant elements of the Preamble are its last two paragraphs paragraph (1x) affirms
" the need to begin promptly the development of an international conventign on the safety of
radioactive waste management " and paragraph {x) refers to the "safety of other parts of the
nuclear fuel cycle” which "in ime” would also be covered by international iInstruments These two
paragraphs reflect the pohtical compromise reached after protracted negounatons which also
included the 1AEA Board of Governors, to it the scope of the Convention to land-based civil
nuclear power plants, but to express, at the same tme, a commitment to developing an instrument
on the safety of waste management as soon as the techrical document to serve as substantive
backbone of such instrument has been agreed upon Other parts of the fuel cycle and e g
research reactors, raising different safety problems which, to some extent are of a more himited
national dimension would in the intention of the negotiators 3also be covered by international
instruments to be developed at a later stage

Paragraph lvin) deserves special mention as it also results from a compromise on whether or
not to include reference to the Agency’s Nuclear Safety Standards (NUSS) the phrase
"internationally formulated safety guidelines which are updated from time to time" i1s In fact a
description of the NUSI[S) standards

Although not in a strict legal sense, the content of these preambular paragraphs recalls the
onginal concept of an international nuclear safety framework built on several successive
mstruments of a similar nature

23  In addition 1o the general premises enumerated in the Preamble the Convention defines three
sets of "Objectives”™ \n Article 1 which, as explained above, are based on the “Safety Objectives”
of the "Safety Fundamentals®™ Document®™ {i) General Nuclear Safety Objective (i1} Rackation
Protection Objective and () Technical Safety Objective®* In the Convention the first objective set
by the drafters 1s the achievermnent and maintenance of "a lugh level of nuclear safety worldwide”®
adding that thus should be carried out by way of enhancement of measures taken at a national level

and by "“international co operation mncluding, where appropnate safety related techrical co

operation”™ This requirement was particularly stressed by China and some technologically advanced
developing countrnies

24 In fact much political negotiation hes behind the language finally adopted n Article 101} and
in preambular paragraph (vin) Whilst it was generally agreed that international co operation on
nuclear safety should be promoted and that, pso facto, the Convention would serve this purpose
two different views were held as to the need for a specific provision on the transfer of technology
through technical co-operation In the opimion of major OQECD countries such provision would create
for Contracting Parties an oblhgation to prowvide assistance, the additional concern being that
nternational co-operation In nuclear safety could be de-hnked from adherence to binding non
proliferation commitments - notably the Non-Proliferation Treaty In the opinion of most developing
countries and China assistance in upgrading nuclear safety through techmical co-operation was an
essental component of the Convention The formulation of the objective of the Convention takes
this view Into consideration without, however creating a separate obligation for bilaterat or
multilateral assistance

25 The Convention apphes to "the safety of nuclear installauons” {Article 3 Scope of
Apphcation) "Nuclear installation™ 1s defined in Articie 2 to mean "for each Contracting Party any
land-based civil nuclear power plant under its junsdiction” an addition 1s made as to waste i e
"storage, handling and treatment facihties for radicactive maternials as are on the same site and are
directly related to the operation of the nuclear power plant " The defimtion also clarifies that "a
plant ceases to be a nuclear mstallaton when all nuclear fuel elements have been removed
permanently from the reactor core and have been stored safely in accordance with approved
procedures and a decommissioning programme has been agreed to by the regulatory body ™ The
concept of "junsdiction™ was given preference over the term "location™® Preambular para {m)

14



reaffirms "that responsibility for nuclear safety rests with the State having junsdiction over a
nuclear installation™ The location of a plant may, in practice not always be sufficient for defining
responsibiity, notably 1n connection with the granting of hicence by a regulatory body having the
legal authority to do so

26 The question of delineating the responsibility of the operator?® - {the "lhicence holder™ as
provided in Article 9 of the Convention) - within an international instrument where by definition,
obligations spelled out are entered into by the States Parties to the Convention, 1s addressed in
several provisions of the Convention the Preamble refers to the responsibility for nuclear safety of
the State having junisdiction over an installation, Article 9 provides for the "prime responsibihty™ of
the licence holder?” for the safety of a nuclear instaltation The "overall responsibility™?® of the State
1s distinct from the "prime™?® responsibility of the operator as the first establishes the responsibiity
1o take the legislative measures required to ensure that the licence holder meets its responsibility

27 The obhgations™® to be undertaken by the Contracting Parties pursuant to the Convention are
contained in Chapter 2 Prnincipally these obligations are of two different types (1} the first s a
general obligaton de moyens®', namely the requirement to take legislative, regulatory and
administrative measures In order to implement its obligattons under the Convention, these
obligations are categonzed as follows

fa} Legisiation and Regulation

"Each Contracting Party shall establish and maintain a tegislative and regulatory framework
to govern the safety of nuclear installatons™, {Article 7, para 1) including the establishment of
applicable national nuclear safety requirements and regulations, a system of hicensing, and the
prohibition of operating an instaltation without a licence, a system of regulatory inspection, and the
enforcement of the applicable regulations coupled with sanctions which include "suspension,
modification or revocation™ (para 2) As to the regulatory body, which has to hold the "authonty,
competence, financial and human resources” to fulfil its responstbilities {Article 8}, the Convention
provides that its functions should be effectively separated from those of organizations concerned
with the "promotion or utihsation of nuclear energy”

fb)  General Safety Considerations

Under this title, the Convention groups a number of different obhigations the obhgation
regarding "pnonty to safety” binding Contracting Parties to establish safety policies, the undertaking
that adequate financial resources as well as "sufficient numbers of qualified staff with appropnate
education, training and retraimng”™ are availlable "throughout the Iife” of a nuclear installation to
support the safety of each installation Contracting Parties are also held to "ensure that the
capabilities and hmitations of human performance are taken into account”™ - most certainly a modern
and unusual treaty provision Of a more common technical nature are the obhgations regarding
"quahlty assurance” and "assessment and vernfication of safety” - to be carned out throughout the
life of an mstallation

Contracting Parties also commit themselves to an obligation regarding radiation protection
Article 15 prowvides that "in all operational states the radiation exposure to the workers and the
public caused by a nuclear installation shalli be kept as low as reasonably achuevable and that no
individual shall be exposed to radiation doses which exceed prescribed national dose hmits”

Among the few safety-related provisions which are express:s verbis addressed to countrnies

with and without nuclear installations on therr territory, Article 16 provides for a system of
emergency preparedness to be organised and tested by each Contracting Party The concept of
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"vicinity" of the nuclear installation with the connotation of proximity or closeness 1s included here
The same concept 15 used in the context of the prowision regarding the siting of nstallations
{Arucle 17) where the Convention contains an obhgation to consuit "Contracting Parties in the
vicinity of a proposed nuclear installaton, insofar as they are hkely to be affected by that
installation”

fc)  Safety of Installations

This chapter 1s entirely based on the Safety Fundamentals document ("Technical Aspects of
Safety™) and covers the obligations of Contracting Parties regarding the nuclear installation itself,
rather than the general 1ssues concerming overall nuclear safety matters In particular these
obligations relate to

1} the siting of new nstallations Artcle 17 provides for evaluation of "all relevant site
related factors hkely to affect the safety of a nuclear installation " "the likely safety
impact of a proposed nuclear installation on individuals society and the environment™ the
need to ensure “the continued safety acceptabiity”™ and the oblgation to consult
Contracting Parties "in the vicimty of a proposed installation”,

1} design and construction {Articie 18} which includes the concepts of "defence in depth”
1e several levels of protection against the release of radioactive matenals into the
environment and a “specific consideration of human factors and the man machine
interface™, and

m) the operation of a nuclear installation {Article 19} covering all of 1its stages

The second oblhgation binding upon the States Parties to the Convention 1s of a different
nature from the first set of obligations discussed above Article 5 (Reporting) creates a reporting
requirement linked to an implementation mechamsm sui generis, States undertake to estabhsh
national reports on the measures taken "to implement each of the obligations of [thus] Convention”
and to submit such reports for “review” to meetings of the Contracting Parties

28 These "review meetings” referred to by the negotnators as "peer” review by analogy to a
practice set up a number of years ago by nuclear regulators and other nuclear authonties and
technical bodies, notably in the context of the WANQ {World Association of Nuclear Operators) and
the IAEA, are to be the main innovative and dynamic element of the Convention

IV  The Peer Review Mechamism

29  The Convention provides for "Meetings of the Contracting Parties™ in Chapter 3 Artcles 20
to 28 These meetings called "Review Meetings”™ are to be held at intervals not exceeding three
years A preparatory meeting shall be convened no later than six months after entry into force of
the Convention, the first review meeting not later than thirty months after entry into force Rules
of Procedure and Financial Rules for the review meetings shall be drawn up at the preparatory
meeting

30  Although the drafters of the Convention appeared to leave much flexibility to the Contracting
Parues to determine the general conditions and modus operandi of their meetings and avoided the
setting up of ngid structures or institutional mechamsms they provided nonetheless a few clear
markings and points of reference specifying thewr intentions In fact the provisions on the review
meetings (Chapter 3} contain the most carefully worded language of the Convention Since the
fourth meeting of the Expert Group (May 1993} which reached agreement on the main elements
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of the Convention, several proposals®? were made as to the basic concepts of a review mechanism
and Mlustrative examples of its possible operation The need to further deterrmine the modalities of
the review process remained a major concern of the negotiators and led to the adoption of a
document attached to the Final Act (see note 18)

This document, which s intentionally attached to the Final Act of the Diplomatic Conference
and not to the Convention ntself, should provide some guidance on questions where the text of the
Convention 1s silent or not sufficiently explicit The usefulness of such a document was felt in the
last round of negotiations and 1t became the common denominator for different concerns regarding
the national reports, the conduct of review meetings and financial implications for the Contracting
Parties and for the Secretanat in implementing the Convention The main concepts expressed in the
"clanfication™ are added emphasis on the "national responsibility for nuclear safety”, the need for
detarled and comprehensive reports to be submitted to and discussed by techmical experts,
consensus rule for all major decisions, and confidentiahity Furthermore, costs tc Contracung Parties
and to the Secretanat should be limuted

{a)  Pattern of meeting

As described above, Article 21 provides that a preparatory meeting of the Contracting Parties
shall be held no later than six months after the date of entry into force of the Convention No later
than thirty months after entry into force the first review meeting 1s to take place Although the
Parties shali be free to determine the date of the second review meeting, and any meeting
thereafter - the Convenuon provides that intervals between review meetings shall not exceed three
years Article 23 provides that extraordinary meetings may also be convened

(b}  Subject matter of the meetings

In accordance with Article 5, the requirement 1s to submut in advance of a meeung and for
1ts review, a report established by the Contracting Party "on the measures it has taken to implement
each of the obligations of [this] Convention”, it being understood mutatis mutandis, that certain
obligations can only be met by Parties with nuclear installations under ther junsdiction The
preparation, submission and presentation of the national report 1s the responsibiity of the
Contractung Party n prepanng the report, or any part thereof, the Contracung Party 1s however free
to request and involve gutside expertise he it from other countries {"peer review” in a narrower
sense) or from international organisations notably the [AEA

At the preparatory meeting, the Contracting Parties are 10 estabhsh the Rules of Procedure
and the Financial Rules® for the regular review meetings In this context they will notably address
both form and structure - including contents - of the national reports

After the fifth meeting of the Group of Experts {October 1993} the Chairman of the Group
established a small informal group of experts charred by C Stoiber {USA} which developed a
"conference room” paper containing Draft Rules of Procedure for the review process elements of
a budget for the meeting of Contracting Parties and a scenario on the mechanism of the review
process This paper, which was not further discussed by the Group will presumably serve as a first
wnput for the preparatory process after entry into force A few months eaclter upon request by the
Director General INSAG prepared a report on "Basic Concepts and Review Mechanisms™** of the
Convention The report descnbes the reporting obiigation of Contracting Parties as the "commitment
to a process™, stressing the naunonal responsitbility for preparing the report, INSAG outhnes the
possible steps leading from a "peer review mechanism on the natonal level” to the "natonal report”™
and the "meeting of the Contracting Parties™ This report will probably also be consulted in the
preparatory process after entry into force of the Convention
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fc) Modus operandr The "review” process

At review meetings sub-groups may be established for the purpose of reviewing specific
subjects contaned in the Reports it 1s expected that such groups would be set up to discuss
matters concerning e g the safety of installavons (part (d} of Chapter 2], individual questions
relating to emergency preparedness for instance [Article 16} or possibly an issue regarding a
particular existing instailation (Article 6) Reporting and discussion of reports would be protected
by the strict confidentiabty rules of Article 27, but allow for clanfication to be sought and obtained
pursuant to the prowvisions of Article 20, paragraph 3

fd}  Secretariat

The Convention establishes {Article 28} that the |AEA shall provide the secretariat for the
meetings of the Contracting Parties Other services which Contracting Parties may also require in
“support” of the review meetings shall equally be provided by the IAEA either in the frame of 1ts
regular programme and budget or as separately funded activities

The Director General of the JAEA shall be the Depositary of the Convention (Articie 34)

v Provisions of the Convention regarding disputes, final clauses

N The Convention provides only for a simple consultation mechanism to resclve possible
disputes - referred to as "disagreement[s]” among Contracting Parties concerning the interpretation
or apphcaton of the Convention Article 29 prowides that Parties “shall consult within the
framewark of a meeting of the Contracting Parties with a view to resolving the disagreement ™ The
nature of this prowvision 1s in keeping with the pragmatic "“peer group” approach devised by the
negotiators®® Disputes should be settled in an amicable manner within the existing structure 1 e
the meeting of Parties and not be brought to any court

32  No prowision 1s included in the Convention as to reservations’®

33 The Convention 1s subject to ratfication, acceptance or approval by the signatory States
after entry into force it i1s open for accession by all States As many other recent instruments the
Convention also prowvides for signature or accession by "regional organizations of an integration or
other nature, provided that any such orgamization 1s consbtuted by sovereign States and has
competence 1n respect of the negotiation, conclusion and application of international agreements
in matters covered by this Convention ® Such organizations shall however not hold any vote
additional to the vote of its Member States

Amendments

34 Changes to the Convention can only be made through a stringent formal amendment process
taid out in Article 32 proposals for changes are to be considered either at regular review meetings
or at extraordinary meetings to be held if s0 agreed by a majonty of the Contracting Parties or at
the wrnitten request of one Party if such request 1s supported by a majonty of the Contracting
Parties The text of any proposed amendment and the reasons for it shall be communicated through
the Depositary to the Contracung Parties Amendments require consensus In the absence of
consensus a two-thirds majonty of the Contracting Parties can decide to submit a proposed
amendment 10 a Diplomatic Conference where n the absence of consensus amendments shail be
adopted with a two-thirds majonty of the Contracting Parties Amendments as adopted require
ratification, acceptance approval or confirmation by the Contracting Parties
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Denuncration

3% The Convention i1s of unlimited duration However, each Contracting Party has the
right to withdraw from the Convention without providing reasons, by way of written
notification to the Depositary Denunciation takes effect one year - or later if so specified -
following the date of receipt of the notification by the Depositary

VI Internal Apphcation®”

36 The Convention provides under Article 4 "Iimplementing Measures™ that "Each Contracting
Party shall take within the framework of its national law, the legislative, regulatory and
administrative measures and other steps necessary for implementing i1ts obhgations under this
Convention ™

The Convention does not provide for any specific authonity, focal point or other national
mstitution to be created for the purpose of its implementation®®, nor does 1t prescribe any specific
national law to be adopted®®

Outlook

Despite the apparent techimical character of the Convention, the negotiators and drafters have
achieved the establishment of an instrument that can be implemented by countries with very
different tndustnal, regulatory and legal systems at different stages of development, and even with
widely differing approaches to nuclear power The first wnternational binding instrument directly
addressing the safety of cwil nuclear power plants, hopefully, will soon enter into force

Notes and References

1 Algena Armema Argentina, Australla Austria Belgum, Brazit Bulgana Canada Chile, China, Cuba
Czech Republic Denmark Egypt, Finland France, Germany Greece, Hungary, India Indonesta, lreland,
Israel, Italy Japan Rep of Korea, buxembourg Netherlands, Nicaragua, Nigena, Norway, Pakistan
Peru Philippines Poland Portugal Romamnia, Russian Federaton, Slovak Republic Sloventa South
Africa Sudan, Sweden Syna Tumisia Turkey, Ukraine United Kingdom, United States

2 The Diplomatic Conference was attended by 84 States Four international orgamisations attended as
observers The Final Act was signed by 71 States Convention on Nuclear Safety IAEA INFCIRC/449
Article 31

3 Article 14 1in INFCIRC/335 The same apphes to the Convention on Assistance in Case of a Nuclear

Accident ar Radiclogical Emergency Article 14 para 3 INFCIRC/336

4 NPT, Articie IX 2 inINFCIRC/140 Note The Basel Convention Article {X) also required 20 ratiications
The Convention on the Prohibition of the Development Production, Stockpiling and Use of Chemical
Weapons and on their Destruction Arncle XX1 required 65 ravfications

5 EC Council Dectwwe B4/631 of 6 December 1984

8 See Contemporary Practice of the United States relating te International Law in Amencan Journal of
International Law Januarv 1994 Vol 88 No 1, pp 89 93
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Decision adopted on 21 May 1986 GOV/OR 649

Note At the Conference the proposal 1o establish a Nuclear Safety Conventon was made by the
Minister for Environment Nature Conservation and Nuclear Safety of Germany Mr Toepfer See
Proceedings GC{XXXV)/970

Ioid
1AEA GC{XXXV)/RES/553 preambular paragraph (e)

lwd paragraph 4 INSAG International Safety Adwsory Group NUSSAG Nuclear Safety Standards
Adwvisory Group INWAC International Nuclear Waste Advisory Committee

SAGSTRAM was added to the histing above {Standng Adwvisory Group on the Safe Transport of
Radicactive Matenal)

The following international organisations were imvited 1LO WHO the NEA/OECD as observers and the
Commussion of the EC imitially as a participant

The Document was later pubhished in the Safety Senes No 50 "The Safety of Nuclear Instaliations
5 Decemnber 1993

GOV/2567 February 1992

Report of the "Expert Group on an Qutline of the Possible Elements for an International Conventan on
Muclear Safety dated 13 December 1991 Unpublished document made available to Members of the
Board of Governors at the February 1992 Session (GOV/2567)

The Director General in his first report to the Board of Governors on the findings of the Group argJed
in suppert of a framework Convention aillowing for a more comprehensive approach from the cutset
GOV/2567 implementation of resolution GCIXXXVI/RES/S63

Safety Fundamentals see note 14

See supra para 15

The Diplomatic Conference that adopted the Convention also decided to adopt an Attachment to the
Final Act entitled "Some Clanfication with respect to Procedural and Financial Arrangements National
Reports and the Conduct of Review Meetings enwvisaged in the Convention on Nuclear Safety in Firal
Act of the Diplomatic Conference 17 June 1994 (INFCIRC/449/Add 1}

See for instance Vienna Convention for the Protection of the Qzone Layer 1985 Convention on the
Transboundary Effects of Industna! Accidents Helsinki 1992 the UN Framework Conventian or
Chimate Change New York 1992 Basel Convention on the Control of Transboundary Movements of
Hazardous Wastes and thewr Disposal 1989

Convention on the Physical Protection of Nuclear Matenal 1980 Convention on Early Notification of
a Nuclear Accident 1986 Convention on Assistance in the Case of a Nuclear Accident or Radiological
Emergency 1986

Imd pages 2 3

See supra para 15

The Vienna Ceonvention on the Law of Treaties 1980 provides in Article 29 Terntorial Scope of

Treaties “unless a different intention appears from the treaty or 1s otherwise established a treaty is
binding upon each party in respect of its entire terrnitory
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26

27

28

29

30

3

32

33

34

35

36

Vienna Convention on Civil Liabiiity for Nuclear Damage Convention on Third Party Liabihity in the Field
of Nuclear Energy {Pans Convention)

The concept of "hcence holder” has broader international acceptance than the term “operator™ or
"operating organisation” used in the "Safety Fundamentals™ document and in the Draft Nuclear Protocol
of the European Energy Charter the term “gperator™ 1s understood in a narrow sense as individual actor
In some countres

Nuclear Protocol {Text Nu8) preambular paragraph (v}
Ibid para {wi}

The obligations also include in Article 8 a provision entitled "Existing Nuclear Installations™  Although
in legal terms all nuclear installations to which the definition of Article 2(1) apphes are covered by the
Convention ipso facto this provisiocn addresses the need to “review as soon as possible” the "safety
of nuclear installations existing at the time the Convention entered into force™ The undertaking of the
Contracting Parties in this context 1s "to ensure”™ "where necessary” that all reasonably practicable
improvements are made as @ matter of urgency to upgrade the safety of the nuclear installations™ The
cbhgation goes further * ™if such upgrading cannot be achieved plans should be implemented to shut
down the nuclear installation as soon as practically possible The timing of the shut down may take into
account the whole energy context and possible alternatives as well as the social environmental and
economuc impact © Worded in a non discrimunatory manner this obhigation is however clearly directed
at the concern for power plants built to and operated under standards that are not in kne with the safety
requirements of the Convention and are located in central Europe and in the countries of the former
Soviet Unmon

For general obligations see Convention on the Physical Protection of Nuclear Material Article 3 "Each
State Party shall take appropnate steps within the framework of its nattonal laws and consistent with
international law to ensure as far as practicable that dunng international nuclear transport nuclear
matenal within its terntory, or on board a ship or aircraft under s junsdiction iInsofar as such ship or
arrcraft 15 engaged in the transport to or from that State 1s protected at the levels described in
Annex 1" International Convention for the Safety of Life at Sea Artcle 1 "The Contracting
Governments undertake to promulgate all laws decrees orders and regulations and to take all other
steps which may be necessary to give the present Convention full and complete effect so as to ensure
that from the point of view of safety of hfe a ship is fit for the service for which it 1s intended” ICAQ
Convention on International Civil Aviation Article 37 paragraph 1 "Each Contracting State undertakes
to collaborate in securning the highest practicable degree of umiformity in regulations standards
procedures and orgamzation in relation to aircraft personnel arrways and auxihary services in all
matters in which such uniformuty will facilitate and improve air navigation”

GOWV/INF/723 INSAG prepared a Report dated 9 July 1993 on the proposed Nuclear Safety Convention
entitied "Basic Cancepts and Review Mechanmisms”

Following the 5th meeting of the Group of Experts an informal Group (charred by the Expert from the
US Mr Stoiber) developed Draft Rules of Procedure for meetings of the Contracting Parties

Report of INSAG dated 9 July 1993 not published

The prowision of Article 29 "Resolution of Disagreements” 1s unusual Bilateral agreements sometimes
refer 10 "diplomatic channels” as a means of settiement by negotiations only Most conventions provide
tor reference to a permanent pohtical or administrative body a court the ICJ or an arbitral tnbunal
See The Treaty Maker s Handbook opcit Sec 10 pp 117 129

The Vienna Convention on the Law of Treaties provides in Articte 19 "A State may when sigmng
ratifying accepting approving or acceding to a treaty formulate areservation unless (a) the reservation
is prohibited by the treaty (b) the treaty provides that only specified reservations which do not include
the reservation 1n question may be made or (¢} in cases not falling under sub paragraphs {a) and (b)
the reservation 1s incompatible with the object and purpose of the treaty
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37

38

39

For vanations on internal apphcation clauses see The Treaty Maker s Handbook Hans Blix and J H
Emerson Dag Hammarskjold Foundation 1973 Sec 13 p 168 72

This 1s the case e g for the London Dumping Convention (Article Vi) Basel Convention {Article 5)

Ase g Convention on the Physical Protecuon of Nuclear Matenal Articie 7 acts "to be made purishable
offenses under national law
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CASE LAW AND
ADMINISTRATIVE DECISIONS

CASE LAW

Canada

LEGAL CHALLENGE TO THE CANADIAN NUCLEAR LIABILITY ACT*

In 1987, legal action was taken agamnst the Canadian federal government challenging the
constitutionality of the Canadian Nuclear Liabiity Act The action was mutisted by a Canadian
envirgnmental group, a8 number of concerned citizens, and the City of Toronto The case raised a
number of 1ssues relating to, among other things, jurisdiction over nuclear energy it a federal
political system, the effectiveness of tort habiity versus admunistrative systems in providing
compensatign, the concept of tort habuity as a deterrent ta unsafe activities, and the appropriate
hmitation habiity This commentary describes the action and some of the key arguments that were
raised at trial

Background

Canada 1s a federation of ten provinces The respective junsdiction of the federal government
and the provinces 15 defined in the Canadian Consttution Act, 1867 ' Under the Constuitution, the
federal Parhament has the power "to make laws for the peace, order and good government of
Canada,™ except for those areas which fall under exclusive provincial junsdiction as specified in the
Act Many of these areas of federal junsdiction are enumerated in the Act, such as defence, postal
services, navigation, shipping, raillways international and interprovincial undertakings, money
banking, and crimunal law Areas of provincial junsdiction include such matters as natural resources,
electnicity generation, local works and undertakings, hospitals, education, property and civil nghts,
the creation of courts and the adminustration of justice There are also areas where the federal
Parhament and provincial legislatures share power

Individual rights are guaranteed under the Canadian Charter of Rights and Freedoms, which
i1s part of the Constitution Act, 1982 ? These indiwvidual nghts include, among other rights, the nght
to hife, hberty and secunty of the person and the night to equality before and under the law

This commentary has been kindly prepared by Mr David McCauley Adwvisor Radiwactive Waste and
Nuclear Liabiity, Electricity Branch, Department of Energy Mines and Resources, Canada with the
assistance of Dr R Mornson Director General of the Electricity Branch and Mr Dawid Sgayias, Senior
General Counsel Department of Justice
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In the nuclear field specifically the federal government 1s responsible for the regulation of the
Canadian nuclear industry It also supports nuclear research and development and the marketing
of Canadian nuclear technology abroad Provinces and thewr agencies, are responsible for decisions
relatnng to the construction and operation of nuclear facilhities

The Canadian Nuclear Liabihty Act® (NLA or the Act) was passed by the Canadian Parhament
in 1970 and proclamed n force in 1976 The Act 1s modelled after the Pans and Vienna
Conventions and estabhshes a comprehensive scheme with respect ta hability for injury or damage
ansing from nuclear incidents

Operators are absolutely and exclusively hable for damage and personal injury resulting from
accidental radioactive releases from their nuclear installations, they are required to carry insurance
for compensating third parties who may suffer damage or injury The limit of the operators hability
1s Canadian $7% milion Claims must be made within three years of discovery of damage or injury
or within ten years of the incident The Act provides for the establishment of a Nuclear Damage
Clasms Commission in the event of a nuclear incident where claims approach the hability limit or
where Parliament considers it in the public interest Once the Commission s established the federal
Parhament may pass regulations for its operations and the handhng of clams With the
establishment of the Commussion ail iegal proceedings end and the operator becomes hable to the
federal government for claims awarded by the Commussion, up to the $75 milion hrut Injured
persons make therr claims to the Commussion and the federal Parhament may authonze payments
beyond the $75 million

The Act 1s administered by the federal regulatory agency the Atonuc Energy Control Board
which, among other functions designates applicable nuclear installatons and fixes the insurance
that they must maintain Currently fifteen installations are covered by the Act No claim has ever
been made under the Act

In March 1987, a lawsuit was commenced in the Supreme Court of the Province of Ontario
now known as the Ontano Court (General Division) seeking declaratory relief as to the validity of
the greater portion of the provisions of the Nuclear Liabwhty Act The suit was filed by Energy FProbe
a non-profit environmental orgamzation, the Cny of Toronto, and a number of individuals The
Defendant in the action was the Attorney General for Canada Two Canadian electric utiities
Ontano Hydro and New Brunswick Power Corporation intervened to support the legislation

The trial began in October 1993 The evidentiary portion lasted mnto the early part of
December and involved the testimony of 24 Canadian and international experts in the areas of
nuclear habiity nuclear safety nuclear regulation emergency preparedness and the costs and
benefits of tort hability versus administrative systems Final arguments were presented in February
1984 On March 23, 1984, the Court issued judgement dismissing the action with Costs

This commentary summanzes and describes the Plaintiffs arguments the response of the
Defendant to those arguments and the Court’s findings on the matters in 1ssue

The Arguments

In their action the Plaintiffs challenged the wvalidity of the greater part of the Act Therr
challenge was based on three principal arguments

that the NLA 15 beyond the junsdiction of the Parhament of Canada as it regulates matters

that are under the junsdiction of the provinces as provided for in the Constitution
Act 1867
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- that the NLA reduces the secunty of the individual by increasing the nsk of a severe
accident, thereby infringing sections of the Canadian Charter of Rights and Freedoms®,
and,

- that the NLA reduces the ability of individuals to obtain compensation in the event of a
nuclear accident, thereby violating sections of both the Canadian Charter of Rights and
Freedoms and the Canadian Bill of Rights ®

Constitutional Arguments

The Plaintiffs’ first argument, based on the constitutional division of powers, was that the
principal provisions of the NLA are within the exclusive jurisdiction of the provincial legislatures The
Plaintiffs claimed that the Act relates to property rnights, civil nghts, and the generation of electricity
which are areas reserved for the provinces by Section 92(13) and 92A of the Constitution Act,
1867

Section 92(13) of the Constritution Act, 1867° provides that matters relating to property and
civil nghts are within the exclusive junsdiction of the provinces The Plaintiffs argued that the
primary purpose of the NLA relates to civil hability for nuclear damage, particularly the protection
of nuclear operators and supphers from civil hability, and the compensation and nghts of victims of
nuclear accidents They argued that the enactment of legislation altering the traditional cil hability
regime 15 an encroachment on provincial junsdiction

The Plaintffs’ argued further that the NLA s legisiation concerning the development,
conservation, and management of sites and faciities n the province for the generation and
production of electrical energy On this basis, they alleged that the Act infringed upon the exclusive
provincial power to legislate with respect to these matters under Section 92A(1)(¢) ’

The Defendant argued that, while the Act affected civil and property nghts, the purposes of
the Act are to provide financial protection for victims of a nuclear accident and to facilitate the
development for peaceful uses of nuclear energy The development of nuclear energy is an area of
national concern that comes within the federal constitutional power to legislate for “the peace,
order and good government of Canada” under Section 91 of the Constitution Act 1867 Federal
authonty also is founded upon Sections 92{10}c) and 31{29} of the Constitution Act, 1867 which
provide that the federal Parhiament has authonty to legisiate in relation to works that are declared
"for the general advantage of Canada" Section 18 of the Atormic Energy Control Act® declares that
works and undertakings constructed for the production, use and apphcation of nuclear energy are
declared to be for the general advantage of Canada

The Defendant pointed to the Atomic Energy Control Act and the Nuclear Liability Act as
providing the federal regulatory framework for the Canadian nuclear industry The former seeks to
prevent and mimimize nuclear acaidents while the latter addresses the consequences should such
an accident occur Both are areas of national concern

The Defendant also argued that the channelling provisions of the Nuclear Liability Act are
absolutely necessary to provide for the development of nuclear energy as well as its continued
application and use Without it, contractors and supphers would be unwilling to become involved
in nuclear works Therefore, in order to foster the development of nuclear energy 1t was necessary
for Parltament to pass legislation in the form of the Nuclear Liability Act
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Charter of Rights Arguments

The Charter 1ssues formed the basis of much of the Plaintuffs argument and the discussion
at tnal Canadian and international experts testified on technical matters such as probabilistic risk
assessment, seismic risk assessment, emergency planning, and radiation protection and the
biological effects of radiation Experts also testfied about economics and law the relatve
advantages of tort law versus administrative compensation systems and the effect of lability
schemes on levels of care and the extent of use of nuclear energy

The Plaintiffs argued that the NLA wviolated the nght to life, iberty and security of the person
protected by Section 7 of the Charter ® in support of this argument the Plaintiffs suggested that
the NLA artficially decreased the cost of nuclear power and thereby increased its role 1n utihity
generation plans They argued that the full costs of nuclear generation were not being internalized
with the result that the cost of nuclear energy appeared more attractive than it actually was
Unlitiles therefore, would embark upon more nuclear development than would otherwise be
warranted Because, in the Plaintiffs” submission nuclear development was inherently hazardous
increased reliance on nuclear power would thereby reduce the secunty of the person

On the matter of nsk the Plaintffs submitted that imited hability on the part of the nuclear
industry reduced the level of care taken Their theory was that only unhimited hability wouid result
in appropnate decisions being made on the level of safety

This 1ssue attracted considerable evidence and argument The Plainuffs called experts in the
area of economics and the law to offer opinions on the relationship between tort hability and the
level of care They then called 2 number of witnesses in varnous techmcal areas who challenged
safety decisions of the Canadian nucilear operators or the Canadian nuclear regulatory authority with
a view to suggesting that the level of care was inadequate and that this reduced level of care
resulted from the fact that the operator's habihity 1s imited Areas that were criticized included
emergency planning, Canadian implementation of probabilstic risk assessment seismic hazard
assessment as well as a varniety of other technical issues The Plaintiffs suggested that if operators
hability were unhmited operators would receive the proper economic signals on the appropriate level
of disbursements on safety and would allegedly increase these expenditures Thus in the Plaintffs
view, imiting the hability of the operator removes the incentive for care and increases risk to the
secunty of the person

The Plaintiffs also attacked the Act's hmits on victims’ nights to sue They claimed that the
limits on hability, in monetary and temporal terms reduced the ability of victims to recover adequate
compensation They suggested this infringed on the individual’s night to Iife liberty and security
of the person in the view of the Plaintffs, the system of hability and compensation provided in the
NLA did not provide sufficient benefits to balance the limits it put on the existing system of tort
liabibty

The Planuffs also suggested that the NLA violated Section 15 of the Charter which provides
that every individual s equal before and under the law and has the nght to equal protection and
equal benefit of the law without discrrmination '° The Plaintiffs’ argument here was that the kmiting
provisions of the Act are discnminatory, 1 e , they treat vicums of nuclear accidents less favourably
than victims of other sorts of accidents The NLA creates a regime where access to the courts may
be curtaled once the hability hmit of $75 million s reached or if Parliament otherwise considers 1t
in the pubhlc interest to do so In such a case an admimistrative system s established to adjudicate
clams The Plaintiffs claimed that this denial of access to the courts was contrary to the Charter
and that the admwnistrative process descrnbed in the Act was uncertain, vague and arbitrary

The Defendant took 1ssue with the Plaintiffs argument that an increase in the use of nuclear
power violated the Canadian Charter of Rights and Freedoms It was difficult to conceive how an
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increase in nuclear development breached the Charter when the existing use of nuclear energy did
not

Furthermore, the Defendant argued that the Plainuffs had not demonstrated that an
alternative electricity development scenario would result in less nsk to the publhic The onus was on
the Plainuffs to prove that the nsk of nuclear power was greater compared to alternative sources
of energy

The focus of the Defendant’s argument in refation to the Plaintff's Section 7 allegation on
the nght to Iife, hberty, and security, was to demonstrate the weakness of the hypothesis that
habiity was related to the level of care in the Canadian nuclear industry Key to the Defence
argument in this area was to demonstrate the existence of other incentives for nuclear safety,
partcularly, the existence of a comprehensive and effective regulatory regime The Defendant calied
the Director General of Reactor Regulation from the Atomic Energy Control Board to provide an
overview of the Canadian nuclear regulatory regime and address parucular criticisms that had been
raised by the Plaintiffs The Chairman of Ontario Hydro, the principal Canadian nuclear utidity, was
called by the Intervenors to provide an "operator’'s perspective™ on nuclear safety and particularly
the varnous other incentives for care, notably, concern for employee satety, concern for safety of
the public, and consideration of the operator’s investment n the plant Both of those witnesses,
as well as others, testified that the existence of the NLA had no impact on their safety-related
decisions, 1 e the level of care

On the Plaintiffs’ Section 15 argument, that the NLA was discniminatory to neighbours of
nuclear installations and to victims of nuclear accidents, the Defendant argued that the Plaintiffs’
argument was premature First, the Charter section could not be invoked to protect a hypothetical
class of persons that will only come into existence 1n the future Second, the details of the full
compensation system provided for in the NLA will only be known once Part il of the Act, which
deals with the estabiishment of a Nuclear Damages Claams Commussion s proclaimed in force This
will only take place once an accident occurs Experts were called by the Defendant and the
intervenors to give evidence as to the advantages of an administrative system of handling acaident
claims over the traditionai judicial process

Finally, the Canadian Charter of Rights and Freedoms provides in Section 1 that the nights and
freedoms guaranteed by 1t are subject to reasonable hmits '' The Plaintiffs argued that the purported

r
viclations to Sections 7 and 15 of the Charter were not justifiable under Section 1 In the Plaintuffs

view, the objective of the NLA was not sufficiently pressing to warrant the alleged breaches The
Plaintiffs presented evidence on the availabdity, affordability, and relative safety of Canadian supply
and conservation alternatives to nuclear electricity generation

The Defendant argued that any interference with Charter nghts was minimal and warranted
First the protection for potential victims and the facHitation of nuclear development were pressing
1ssues that warranted the enactment of a scheme such as that prowvided in the NLA Second, the
NLA was within the legittmate social and economic policy objectives of Parhament and was a
measured and balanced means of accomphshing those objectives

Canadian Bill of Rights

The Canadian Bil of Rights 1s a statutory predecessor to the constitutional Canadian Charter
of Rights and Freedoms and 1s in some respects quite similar to it Towards the end of the case,
the Plaintiffs amended their Statement of Clam to allege that the NLA wviolates subsections of
Sections 1 and 2 of the Canadian Bil of Rights
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Section 1{a) of the Canadian Bill of Rights sets out the night of the individual to life liberty
secunty of the person and enjoyment of property, and the nght not to be deprived thereof except
by due process of law '? The Plaintiffs argued that a nuclear accident would cause tremendous
property damage and these effects would be caused without due process of law Furthermore they
argued that lack of appropnate compensation or an appropnate mechanism for compensation is also
an infingement of the due process of law

Section 2ie} of the Canadian Bill of Rights provides that no law of Canada will deprive a
person of the nght to a fair hearing in accordance with the principles of fundamental justice for the
determination of its nghts and obligations '* The Plaintiffs argued that the NLA violates this section
of the Canadian Bill of Rights because 1t faills to prowide a night to a fair hearing

The Defendant’s argument on this matter was that the Canadian Bilt of Rights does not
establish an absolute right to the enjoyment of property The Bill does not preclude interference with
property nghts where that 1s done in accordance with due process of law The Defendant also
argued that the Bill does not preclude the selection by Parliament of non judicial processes of
resolving clams

The Decision

On March 23 1994, Justice Blenus Wnight of the Ontano Court {General Division) released
tis decision '* He dismissed the Plaintffs’ action and awarded party and party costs to the
Defendant and Intervenors

Re the Drvision of Powers Arguments

Justice Wright did not accept the Plaintiffs contention that the main purpose of the NLA 1s
1o shield nuclear operators and supplers from civil labihty He identified the main goal of the NLA
as assisting nuclear development

"The chief purpose of the NLA 1s to faciitate the development of nuclear energy for
peaceful purposes Without such legislation and the indemnities which preceded it the
industry would not exist today "'®

His Honour also found that the development of nuclear energy 15 within the mandate of the
Canadian Parhament The federal mandate in this area comes from two sources within the
Constitution Act 1867 The first 1s the opening clause of Section 91 of the Act which gives
Pariament power to legislate in areas of national concern for the peace order and good
government of Canada The second derives from Sections 91(29} and 92(10}(c} which confer on
Parlament the authonty to declare certain works and activities for the general advantage of Canada
and thereby brings them within Parhament’s legislative competence In this regard works for the
production use and application of nuclear energy have been declared to be works for the general
advantage of Canada by Section 18 of the Atomic Energy Control Act

The Court also found the NLA to be closely tied to the Atomic Energy Control Act and hence
within the overall federal nuclear regulatory structure Both are concerned with the development
apphcation and use of atomic energy and the court suggested that the NLA was supplementary to
the Atomic Energy Control Act and could have been incorporated as part of it

The Court’'s view was that the consequences of a nuclear incident were as much a matter
of national concern as the developmental aspects of atomic energy
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"It follows that its the government, which in 1ts wisdom decided to use atomic energy
for peaceful purposes and enacted the NLA in order to develop that atomic energy, that
should be the body responsible for determining hability for nuclear damage and for
providing a scheme for compensation Matters of national concern must be dealt with
interprovincially "'®

Re The Charter Arguments

Justice Wnght held that the NLA dit not infringe the Canadian Charter of Rights and
Freedoms Indeed, the Court expressed its reservations about the justiciability of the i1ssues in the
case '’ It suggested, as had the United States Supreme Court in an earher similar case, that the
claim was premature, speculative and hypothetical '®

With reference to the Plaintffs’ argument that the NLA, by encouraging an inherently nsky
technology, contravenes the night to hfe, hberty and security, the Court’s view was that the
decision to proceed with nuclear development was a government policy decision taken n full
recognition of the possible nsks involved Policy decisions of this nature, Justice Wright considered,
are outside the scope of the provisions of Section 7 of the Charter

"t would have great difficulty wath a proposition that would brings a government policy
decision concerning the use of nuclear power within the scope of Section 7 The
government was well aware of the inherent nisks byt in ts wisdom, proceeded with
fostening the development of nuclear reactors by enacting the NLA to deal with the
economic consequences of the known risks to the pubhc *'®

Furthermore, the Court found that the Piaintiffs had failed to prove that increased nuclear
power use increased the risk to the secunty of the pubhc more than the use of alternative
generating forms It was up to the Plaintiffs to show the comparative nisk to the public of producing
electncity through nuclear power versus other forms

"Electnicity 1s produced by vanous uses of natural resources to produce power for
example, coal and gas, which also have their impact on the environment The plaintiffs
have not provided evidence to show that there 1s greater risk to the public of producing
electricity by nuclear power than by alternate methods "%

The Court also did not accept the Plaintffs’ argument that the NLA and its scheme of imited
and exclusive hability reduce the incentive for care While the Court recognized that in same
circumstances 1t may well be that less hability results in a reduced level of care, the operation of
nuclear plants was different Reference was made to the experience of the German industry where
the move to unlimited operator Lhability was not accompanied by any change n the utiities’
approach to safety Justice Wright considered that the operator s own interests in safety and the
scrutiny of the regulator were explicit incentives for safety that more than offset any imphcit
incentives for less safety that the NLA’s hability regime might produce

"There are a number of exphcit incentives for safety for nuclear plant operators which
more than offset any implicit incentives for less safety Explicit incentives for safety
include the concerns for the health and safety of employees who work at the plants,
loss of the operating licence loss of public confidence and possible financial loss ™%

His Honour considered that the role of the regulator negates the allegations that the NLA

causes less safe operation of nuclear reactors, and remarked on the dedication of witnesses from
the Canadian nuclear industry to the goal of nuclear safety ?*
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The Court sought from the Plaintiffs clear examples where the existence of the NLA had
resulted in decisions being made by the operators that reduced the level of care No evidence of this
nature was presented in the over 1000 exhibits filed duning the course of the tnal Neither the
operators nor the regulator had taken the NLA into account in therr decision making processes
When pressed for examples by the Court in final argument, the Plainuffs 1dentified three key areas
where there was an alleged ink between the existence of the NLA and safety decisions These
areas were off-site emergency planning, the implementation of a second emergency shutdown
system, and the establishment of moderator low-level tnps The Court, however, was not convinced
In these areas, or in other areas, "that the existence of the NLA has caused less safety in the
operation of nuclear reactors which has resulted 1n increased nisk to the public™ 2*

As for the Plaintiffs’ other Section 7 clams the inadequacy of the compensation available
under the NLA and the removal of a judicial process where claims exceed $75 milhion the Court
was of the view that these were not grounds for declanng that Section 7 had been infringed The
Act provides that the habihty limit 15 575 milbon However, it also provides exphcitly that
compensation under the Act may be increased at the discretion of Parhament The Court
acknowledged that ™1t would be outragecus if the government did not compensate beyond the
$75 milion™ **

In terms of the benefits of htigation versus an administrative system to deal with mass torts
the Court s view was that 1t was approprniate for the government, having enacted legisiation for the
development of nuclear energy, to provide for special measures for compensation in the event of
a nuclear accident Indeed the Court held that such an alternative system of compensation was in
fact preferable from the victim’s perspective

"In the event of a nuclear incident, | suspect that the plaintiffs would find themselves
in a more difficult position in obtaining compensation through the court system than
through the government’s special measures for compensation The plaintffs would be
required to prove neghgence on the part of one of the operator regulator contractor
suppher, or others, and that the alleged neghgence was the cause of the damages
suffered The payment of any judgments would come from a pot of money imited by
the abihty of the neglhgent party to pay There would be legal decisions subject to years
of appeals That avenue for compensation 1s to be compared to political decisions made
by representatives of the people who have suffered damages "2°

The Court also rejected the Plaintffs equality nghts argument This argument held that the
NLA created a particular group of individuals victims of a nuclear accident who would not be
afforded equal protection of the law Justice Wnght could not find grounds to suggest that the Act
was discrimunatory under the provisions of Section 15 of the Charter because of its treatment of
victims of a nuclear accident On this matter, his view was that the Charter provision could not be
invoked to protect a hypothetical class of persons 1 e potential victms of a nuclear accident such
a group not being a "discrete or msular minonty” ** His Honour was also of the view that rather
than deprniving rights of potential victims of a nuclear accident the Act "exchanges certain potential
nghts in favour of others in the context of the statutory scheme as a whole "%’

As the Court found no infningement of either of the Charter provisions cited by the Plaintiffs

there was no need for it to discuss Section 1 of the Charter the issue of whether an infringement
of the Charter 1s justifiable
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Ra The Bil of Rights Arguments

The Plaintiffs’ final argument clamed that the Canadian Bill of Rights guaranteed a rnight to
enjoyment of property and that this nght could not be removed without due process of law The
Court held this guaranteed procedural protection only, not a substantive nght

"Paragraph 1{a) of the Canadian Bill of Rights does not guarantee an absolute right to
the enjoyment of property Rather it protects an mdividual from being depnved of that
nght, except by due process of law "Due process” constitutes procedural farness, it
does not grant a substantive nght "2*

Part Il of the NLA provides an acceptable process to hear victims’ claims, including claims for
property damage

Similarly, while Section 2{e) of the Canadian Bill of Rights guarantees the \ndividuat to a far
hearing, it does not guarantee access to a court of law In the Court’'s view, the admimstrative
claims process provided for in Part || of the NLA could provide the appropriate process for ensuring
a farr hearing and appropnate compensation Any suggestion that hearing process was unfair would
have to be made n the event of an accident once the process had been elaborated

The Appeal

The Plaintffs have appealed the decision of the Ontanoc Court {General Division) to the Ontario
Court of Appeal The grounds of the appeal are largely reminiscent of the arguments presented by
the Plaintiffs at trial

The Plantffs contest the tnal Judge’'s conclusion that the Nuclear Liability Act 1s within
federal junsdiction In this regard, they challenge Justice Wnight s findings that the purpose of the
Act was to facilitate nuclear development and that the provisions of the NLA are integral to nuclear
energy activities

The Plaintiffs contend that the tnal Judge erred n deciding the Plaintiff’s claim that the Act
is nconsistent with Section 7 of the Canadian Charter of Rights and Freedoms They allege that the
trial Judge erred by assuming that the federal government would compensate victims beyond the
liabihity limit provided for in the Act They also contend that the trial Judge erred by "approaching
the 1ssues under Section 7 of the Charter as though the Plaintiffs had the obhigation to prove
neghgence™ and also by charactenzing the NLA as a policy that 1s not reviewable by the Courts

The Plaintiffs also challenge Justice Wnight's conclusion that the Act does not infringe
Section 15 of the Canadian Charter of Rights and Freedoms They argue that the NLA s
discriminatory to individuals and groups based on physical disability, age, place of residence and
type of victim

Furthermcre they argue that the trial Judge erred in his ruling that the Canadian Bill of Rights
provides for only procedural and not substantive nghts and that 1t 1s premature to decide whether
the Act 1s contrary to the Canadian Bill of Rights

Finally the Plaintiffs contend that a number of errors of law were made in the conduct of the
trral and n the awarding of Costs

The appeal will likely be heard sometime in 1395

31




Meanwhile, the federal government 1s continuing i1ts review of the NLA The review was

imitiated in order to address certain concerns over the Act and to brings 1t into ine with similar
legislation in other countries While the review was initiated several years ago the demands of the
llugation hmited the effort that could be put into it Now that the first round of the legal action s
complete the review will recommence
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Notes and References

Constitution Act 1867 RS C 1985 Appendix  document 5

Constitution Act 1982 RS C 1985 Appendix Il document 44

Nuclear Liablity Act RSC 1985 ¢ N 28

Canadian Charter of Rights and Freedoms RS £ 1985 Appendix Il document 44
Canadian Bill of Rights RS C 1985 Appendix il

Section 32 of the Constitution Act 1867 states as follows

“92 In each Province the Legislature may exclusively make Laws in relation to Matters coming
within the Classes of Subject next herenafter enumerated that is to say

13 Property and Cwil Rights 1in the Province
Section 32A(1) of the Constitution Act 1867 states as follows
"92A(l) Ineach province the legislature may exclusively make laws inrelatonto  (c} develgpment
conservation and management of sites and facihties in the province for the generation and
production of electnical energy  ~
Atomic Energy Control Act RSC 1985 ¢ A 16

Section 7 of the Canadian Charter of Rights and Freedoms states as follows

=7 Everyone has the nght to hfe hberty and secunty of the person and the nght not to be
deprived thereof except in accordance with the principles of fundamental justice

Section 15{1} of the Canadian Charter of Rights and Freedoms states as follows
“15(1} Every individual 1s equal before and under the law and has the right to equal protect.on and
equal benefit of the law without discnimination and in particular without discnmination based
on race natonal or ethrnic ongmn colour rehgion sex age or mental or physical disabihty
Section 1 of the Canadian Charter of Rights and Freedoms states as follows
*1 The Canadan Charter of Rights and Freedoms guarantees the nghts and freedoms set out In

it subject only to such reasonable imits prescnibed by law as can be demonstrably justified
in a free and democratic society ”
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Section l{a) of the Canadian Bill of Rights states as follows

"1

It 1s hereby recogmzed and declared that in Canada there have existed and shall continue to
exist without discnmination by reason of race, national ongin colour, religion or sex the
following human nights and fundamental freedoms, namely {a) the nght of the individual to
ife, hberty security of the person and enjoyment of property and the nght not to be depnived
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Section 2{e} of the Canadian Bill of Rights states as follows

"2 Every law of Canada shall unless it 1s expressly declared by an Act of the Parhament of

Canada that ut shall operate notwithstanding the Canadian Bill of Rights be so construed and
apphed as not to abrogate, abndge or infninge or to authonze the abrogation, abndgement or
infringement of any of the nghts or freedoms herein recogmzed and declared, and n
particuiar no law of Canada shall be construed or applied so as to

{e) deprive a person of the nght to a far heanng in accordance with the pnnciples of
fundamental justice for the determunation of i1ts nghts and obhgations

Energy Probe v Canada {Attorney General} {1994} 17 OR (3d) 717 (GD }
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UNITED KINGDOM

The THORP Case

On 4 March 1994 Mr Justice Potts upheld authonzations granted to British Nuclear Fuels
plc (BNFL) to discharge radioactive waste from the Sellafield site so effectively enabling BNFL to
commussion the THORP nuclear fuel reprocessing plant In addition the Judge upheid the decision
of the Secretary of State for the Environment not to call in the application for authonsation for his
own determimnation and not to hold a jocal inquiry and refused to make declaration sought by the
applicants regarding the application of the pnnciple of justification the need for an environmental
impact assessment and the need for a pubhc inquiry to be held However, in the course of his
judgment, Mr Justice Potts ruled that there was a legal obligation ansing from the Euratom
Directive laying down basic safety standards for the health protection of the general public and
waorkers against the dangers of jomizing radiation as amended (80/836/Euratom amended by
84/467/Euratom) to justify the grant of the authorizations

This commentary briefly summanses the man 1ssues In this case and the judgment

The application for judicial review

The case was brought by Greenpeace the environmental pressure group, and Lancashire
County Council, the local authonty for an area close to Sellafieid, against the Secretary of State for
the Environment {the Secretary of State), Her Magesty s Inspectorate of Pollution and the Minuster
for Agrniculture, Fishenes and Food (the Mimister} The applicants sought judicial review of the
Secretary of State’s decision of 15 December 1993 refusing to call in BNFL's application for
discharge authonzations and to hold a local inquiry and of the decision of the Chief Inspector of Her
Majesty s Inspectorate of Pollution and the Mimister on 17 December 1993 to grant the relevant
authorizations to BNFL BNFL were represented at the hearing as a party directly affected

Background

Following an extensive pubhc inquiry which heard evidence over some 100 days in 1977 and
following two Parlamentary debates planning permission for THORP was granted in 1978 by a
Special Development Order BNFL completed the construction of THORP 1n February 1982 In Aprid
1992, BNFL applied for authonzations for discharges of radicactive waste from Sellafield A public
consultation was held to consider the proposed authonzations it lasted for 10 weeks from
16 November 1992 and some 84 000 responses were received After considering the responses
including those of Greenpeace and Lancashwe County Council the authorizing departments
concluded that the proposed authonzations would "effectively protect human health the safety of
the food chamn and the enviwonment generally™ However, this view was reached without
considernng a number of wider 1ssues which were raised during the consultation including 1ssues
relating to the justification for THORP

A second round of consultation was therefore held from 4 August to 4 October 1993 to
provide an opportunity for these wider i1ssues to be considered In announcing the second round of
consultathon, the Secretary of State and the Minister stated that the wider 1ssues were not relevant
in the context of the exercise of ther functions under the relevant UK legislation the Radicactive
Substances Act 1993, but even if they had been they would still have been minded to conclude
that the authonzations should be granted after considering additional documents on the wider 1ssues
prepared for the second round of consultation These documents were papers by BNFL on the
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economic and commercial justification for THORP and on environmental aspects of its operation,
and a statement of Government policy on reprocessing and the operanon of THORP However, the
Mimisters recogmsed that information on these wider issues had not been made available for wider
comment and said that no decision should be taken untd after further consultation

Having considered the responses to the further consultation, the Muusters took the decisions
challenged by the applicants, 1 particular to grant the authorizations sought by BNFL
Purpose of Judicial Review

Mr Justice Potts emphasised at the outset that the court s function was not to act as a court
of appeal from the decisions complained of in other words, the court could not substitute its own
view on the question whether the authonization should be granted on the basis of the facts, nor
could 1t resolve any disputes of fact The question far the court was whether the respondents had
acted unlawfully in reaching any or all of the decisions in question
The lssues

At the hearing, 1t became clear that there were four essential 1ssues

- ustification was justification reguired wn law and was the finding that the activities giwving
nise to the discharges i question were justified rational?

- environmental impact assessment did the European Community Council Directive B5/337
on the subject apply and were the essential requirements of the Directive complied with
0 any event?

- consultatlon was it conducted farly and properly?

- local inquiry was the decision not to hotd an mquiry flawed or irrational?

Justification
a) Was justificatron requwred i faw?

The question for the court was whether justification must be considered in the exercise of
the powers under the Radioactive Substances Act 1993 to grant authonzations for disposal of
radioactive waste The Act s silent on how these powers are to be exercised The apphcants
claimed that the Act should be construed consistently with

1) gudance issued by the Department of the Environment (the Guide) explarning the policy
behind the Act and the recommendations of the International Commussion on Radiglogical
Protection {ICRP) and stating that the basic objectives of radioactive waste management
n the UK included the justifrcation principle, and

n} Arucies 6 and 13 of the Euratom Directive on Basic Safety Standards as amended (80/836
Euratom) which refer 1o the pnincipie of justification

Greenpeace submitted, relying on the Guide, that it 1s Government policy to apply ICRP
standards to radioactive waste management and the control of waste Since the Acts silent on the
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paint the announced policy in the Guide should be apphed in any exercise of the powers to grant
discharge authonzations under the Act To fad to do so would be to fail to have regard 1o a material
consideration Lancashire County Council argued further that, even without the Euratom Directive
to have applied the Guide as a relevant consideration would not have been unlawful

Mr Justice Potts said that he was unable to accept the applicant’s submissions on the
application of the Guide UK statutes are not to be construed by reference to departmental guidance
and the Radwactive Substances Act on its own does not require prior justrtfication of the activities
leading to the proposed discharges for which authonzations are sought

In relatton to the Euratom Directive, the respondents accepted that it was a principle of
Community Law that national legistation must be interpreted as far as passible cansistently with
relevant community directives but noted that the prnciple does not require the plain meaning of the
statute to be distorted The apphcants submitted that there 1s nothing in the relevant sections of
the Radicactive Substances Act which s inconsistent with the Directive and there can be no

question of distorting the policy of the statute since the Directive clearly accords with the pohlicy
lad down in the Guide

The respondents argued that nothing in the Directive required justification to be considered
for the purpose of granting discharge authonzations Articles 30-33 of the Euratom Treaty (pursuant
to which the Directive was adopted) are concerned with laying down "basic standards” and there
1s nothing in them to suggest that activities complying with the basic standards may nonetheless
be prevented by reference to the pnnciple of justfication In thewr subrussion, Article 6 of the
Directive lays down general principles but does not impose separate obliganons on Member States
further, Aruicle 13 of the Directive provides by way of pnimary obligation that the contnbution to
the exposure of the population as a whole from each activity s to be kept to the mirmimum
necessitated by that activity and that this presupposes the carrying on of the activity

The respondents aiso argued that the amended wording of the Directive makes 1t ctear that
1t is the type of activity not the carrying on of the activity at a particular site that must be justified
in advance and that reprocessing had been justified by the planning inquiry and Parliamentary
debates on THORP

Mr Justice Potts noted that Article 30 of the Euratom Treaty and Articles 6 and 13 of the
Directive sit uneasily together and present problems of construction Nevertheless he concluded that
the Diwrective must be intended to require justficanon to be considered for the purpose of
authonizations such as discharge authornzations, that the Directive required justification of the
particular actiwity of reprocessing at Sellafield, that this had not been done by the planning inquiry
and Parhamentary debates, and that the relevant sections of the Radioacuve Substances Act can
be construed to accord with these requirements without distorting their meaning Accordingly in
Mr Justice Potts’ judgment there was a legal obhgation to justify the grant of the authornzations

b} Was justrfication propevly considered i any event?

Mr Jdustice Potts rejected the apphcants arguments that justification had not been properly
considered by the Ministers After considering the way in which the Ministers had dealt with bath
the narrow and the wide 1ssues, the Judge concluded that "the Ministers approach to justification
cannot be faulited”, that they were entitled to reach the conclusion that the balance came down on
the side of justification and that the issue of justification was properly addressed by them
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Environmental impact Assessment

The basis of the apphcants’ argument under thus head was that the construction of THORP
and the bringing into operation of THORP constituted two separate projects Mr Justice Potts
pointed out that unless this contention was correct the case regarding the need for an
environmental impact assessment pnor to operation of THORP must fail If there was only one
project, its commencement pre-dated the 1985 Directive on environmental impact assessments and
the Directive would not apply The Judge ruled that there was only one project and hence that there
was no need for an enwvironmental impact assessment prior to the grant of the discharge
authonzations but that 1n any event the information made available for consuitation met the

substantive requirements of the Directive

Consuitation

Essentiaiiy, the appiicants’ argument under this head was that fuiier \information concerning
economic issues could and should have been given Mr Justice Potts concluded that the
consultation process satisfied all relevant requirements, that the procedure adopted by the Ministers
was at all mes proper and that the decision was fairly reached In hus judgment, there was no good
ground for saying that the circumstances of the consultations were such as to create reasonable
concern about the fairness of the decision

Local Inquury

The applicants alleged that a pubkc inquiry should have been held Mr Justice Potts noted
that the relevant section of the Radioactive Substances Act confers a wide discretion on the
Secretary of State and that in accordance with the ordinary pninciples of public law that discretion
must be exercised for the purposes of the legislation and the decision reached must not be
were relevant including the senous scientific and economic matters nciuded n the responses to
the consultation which in their view could only be tested and properly resolved by the experts on
each side giving evidence before an independent Inspector, the need to allay public concern on
radiation and the fact that the Ministers were deciding matters when theirr Government had made

Mr Justice Potts said that the Secretary of State had adequately and properly addressed all
those matters relevant to his decision not to hold an inguiry Whilst the judge accepted that the
argument that scientific and economic 1ssues ought to be considered and tested in public 1s a strong
one, in his judgment the Secretary of State was entitled to decide not to hold an inquiry Equally
although the Judge saw the force of the argument on the need to properly inform the pubhc of
matters such as those under review, the Secretary of State's decision could not be impugned
provided that he applied s mind genummely and rationally to the issue The judge concluded that
the Secretary of State acted lawfully wiathin the powers conferred on him under legislation, he did
not err in law, he did not take into account irrelevant considerations, he had regard to all relevant
considerations, the decision was not irrational

Whiist the judgment upheld the authornzations granted to BNFL and enabled THORP to be
commissioned, the comments of Mr Justice Potts on the requirement for justification under the
Euratom Duwective on Basic Safety Standards (80/836/Euratom) could have fac-reachung imphications
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The effect of the judgment 1n this respect will need to be considered in the light of any amendments
to the Basic Safety Standards Directive which 1s currently being reviewed

As well as the radiological impact of discharges, matters considered by the Ministers in the
THORP case in weighing the justfication for reprocessing at THORP included spent fuel
management, waste management, the decision to reprocess economic aspects, transport and non
proliferation concerns

European Commission

The European Atomic Energy Community’s common supply policy for nuclear maternals
(1993)*

On 29 November 1993, the German company Kernkraftwerke Lippe Ems (KLE) the operator
of a nuclear power plant and, in that capacity a user of uramum, submitted to the Supply Agency’
{the Agency), under Article 52 of the Treaty, a supply contract for 400 tonnes of uramium between
it and Briish Nuclear Fuels Ltd plc (BNFL) Given the low price level, on 10 December 1993 the
Agency asked the parties to the contract for additional information on the ongin of the uranium
On 14 December 1993, BNFL stated that the uramium would be coming from the republics of the
Commonwealth of Independent States {CIS), and probably from the Russian Federation

On 29 December 1993, under Article 53, second paragraph of the Treaty KLE referred to
the Commussion the falure of the Agency to act within ten days as provided by Article 5bis(f) of
the Agency Regulation of 5 May 1960?, as amended by the Regulation of 25 July 1975% This
provision determines the manner n which demand is to be balanced against the supply of ores
source matenals and special fissionable matenals On 4 February 1994 the Commission rejected
this request by the Agency* The Commission considered that the information on the origin of the
uranium, moreover as required by the above-mentioned Regulation was all the more important since
the Agency, by exercising its nght to conclude the contracts, ensured that the Community did not
become excessively dependent on any one particular supply source and that nuclear maternals from
the CIS would be acquired at market prices The Agency was therefore entitied to request
additional information and it was from the date on which it received such information that the ten
day period should run

Since KLE had already previously contracted large quantities of uramum from the CIS on
6 January 1394 the Agency took Decision No 1/94 In accordance with this Decision the Agency
concluded the contract, on condition that the uramum shoulid not come from the republics of the
CIS the reason being that KLE could not enjoy a privileged position as compared toc other users
[Article 52 second paragraph under (a}]

+*

This note has been kindly prepared by Mr R Lennartz Administrator Directorate General for Energy
European Commussion
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In accordance with Articte 53, second paragraph of the Treaty, KLE referred this decision to
the Commussion In short, KLE contested the Agency’'s competence to smpose condiions n
contracts submitted to it, thus applying an interventionist policy not provided for by the Treaty in
addition, KLE asked the Commussion to order the Agency to compensate it for the loss it would
ncur by concluding a replacement contract at a hugher price for uramum not coming from the CIiS

By decision of 21 February 1994, the Commussion rejected all the requests of the KLE® The
elements of s deciston are the following

KLE asserted that, under Article 5bis of its Reguiation, the Agency was obhged to conclude
any supply contract which satisfied the formal requirements of that Article The reply was that,
under Article 61 of the Treaty, the Agency 1s not obhged to meet orders when there are "legal or
matenal obstacles to thewr execution™ Such an obstacle does exist if, by meeting the order, the
Agency were 10 secure a privileged position for certam users, thus contravenung Article 52, second
paragraph of the Treaty Furthermore, under Article Siis of the Regulation, the Agency 1s entitled
to refuse to conciude a contract

KLE also claimed that the Agency was not empowered to take interventionist measures on
the market or to impose price controls, thus establishing a policy of diversifying sources of supply
To counter this aliegation, the Commussion cited the Resolution of the Councd of the European
Communities {now the European Umon) of 16 September 1986 concermng new Community energy
policy objectives for 1995 and convergence of the pohicies of Member States® which declares
emphatically

"that the energy policy of the Community and of the Member States must endeavour to
achieve the following honizontal objectives

a} more secure conditions of supply and reduced nisk of sudden Huctuations in energy prices
through  geographical diversification of the Community’s external sources of supply ~

As regards more particularly the supply of nuclear matenal, the Commussion considers that
the common supply policy referred 10 in Article 52 of the Euratom Treaty must be directed towards
the objectives set out in Article 2{d} of the Treaty, which provides that the Community must
*ensure a regular and equitable supply of ores and nuciear fuels to all users in the Commumty™, and
Artcle 2{c) which provides that the Community must "guarantee the construction of the basic
faciities required for the development of nuciear energy within the Community”

in connection with the legal conditions for implementing thus diversthcation policy, the
Commssion considers that, in the bght of Artictes 52{2}{b} and 64 of the Treaty, the Agency has
the nght to decide whether and with which partners contracts or agreements should be concluded
for the supply of ores, source matenals or special iisside matenals from outside the Commurnity and
also to determine the modalities required for such supplies Even f the Agency does aflow producers
and users themselves to draw up contracts dwectly and more easidy, it has not lost the powers
conferred upon it by the Euratom Treaty

The Commussion recalied m this respect that Article 14 of the Agresment with the USSR on
rade and commercial economic co-operation’ specified that goods must be traded between the
ontracting Parties at market related pnces Where supplies are avadable at prnices unrelated to
arket conditions the Agency must take that into consideration when exercising s exclusive nght

conclude contracts

KLE alieged that the Agency was not competent to take commercial policy measufres since

e could only be adopted on the basis of Article 113 of the European Communities Treaty On
noint the Commussion considers that the Euratom Treaty takes precedence over the provisions
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of the EC Treaty since 1t i1s a sectoral Treaty which contans special rules regarding a common
supply policy which also extends to supphes from cutside the Community This precedence not only
denves from Article 232(2) of the EC Treaty which states that its provisions will not derogate from
those of the Euratom Treaty, but also from the fact that both Commumties were established, from
a legal, orgamsational and institutional viewpoint, as two mutually independent Communities

To the compiaint that the Agency’s polcy lacked transparency the Commussion rephed that
users and producers of nuclear matenals :n the Commumty took part in defirung and implementing
the common supply policy through the Agency’s Adwisory Commuttee According to the Statutes
of the Agency, this Commuttee acts as a hnk between the Agency on one hand and users and
sectors concerned on the other Committee members are appointed by the Councd of Mimnisters, on
proposal by Member States, from representatives of producers and users and from highly qualified
experts  Minutes of meetings showed that KLE representatives had attended

KLE further alleged that the Agency’'s Decision contravened the principie of the legality of
administrative action taking the view that the Euratom Treaty provided for no constitutional
essentially balanced evenly apphed administrauve procedures Accordingly, the system of quotas
established by the Agency went against Community law

The Comrmission did not share this view in effect, due to the simplified procedure provided
for under Article Sins of the Agency Regulation the Commumnity grants users and producers s
maximum of transparency and mits public faw intervention to an irreducible mimimum, justified by
market conditions To date users and producers have been almost unammously opposed 1o
introducing a formal quota system

According to KLE the conditional signing of the supply contract violated the principle of
proportionahty since the Treaty provided for less restnctive supply policy mnstruments such as
buiding up emergency stocks and taking steps to promote prospecting

However both instruments are the responsibdity of the Commission and the Counct and not
of the Agency

By imiting imports from the CIS, KLE alleged, the Agency forced users to buy uramum at
excessive prices The Comrmission recalled s this respect that the Agency's Decision referred to
market-related pnces, namely, pnices which reflect production costs and are consistent with the
prices charged in market-economy countnies Furthermore the Commission pointed out that the
common supply pobicy should take account of the long-term supply contracts the Community had
concluded with a number of third countnes

Based on these arguments, the Commussion rejected the claims made by KLE

KLE appealed aganst the decision of 4 February 1994 {case T-149/94° and against that of
21 February 1994 and also put forward a claim for compensation {case T-181/94}° before the Court
of the First instance of the European Union m Luxembourg
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ADMINISTRATIVE DECISIONS

Switzerland

Selecuon of a site for a radivactive waste repository {(1994)

On 29 June 1994 the Wellenberg Co-operative Company for radioactive waste management
{GNW) submitted to the Federal Counci (the Government) an apphcation for a general hicence for
creating a repository for the final disposal of short-hved low and medwm tevel radicactive waste

On 23 February 19894 the Federal Councit considered the studies made on four possible
sites The Government selected the Wellenberg sie in the Nidwalden Canton in central Switzerland
From a geological viewpoint this region 1s the most switable for the final storage of the above
waste In accordance with Swiss legislation, the application for a general hcence and the related
documents have been made public thus enabling anyone who so wishes to lodge an objection until
14 November 1994 The Principal Nuclear Safety Division (DSN) and the Federal Commussion for
the Safety of Nuclear Installations (CSA) have been asked to give theirr expert opmnion and state
their position
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NATIONAL LEGISLATIVE AND
REGULATORY ACTIVITIES

ARGENTINA

ORGANISATION AND STRUCTURE
Decree reorgamising the nuclear sector (1994}

The purpose of Decree No 1540 of 30 August 1994 1s to restructure the nuclear sector 1n
Argentina 1n particular, certain tasks and responsibiities of the Natonal Atomic Energy Commussion
have been reassigned to other bodies established by the Decree

The Decree has set up a National Nuclear Regulatory Agency (£nte Nacronal Regulador
Nuclear) under the authonty of the President of Argentina as well as the Argentine Nuclear
Electncity Company Ltd (Nucleoelectrica Argentina S A ) and provides that the Nauonal Atomic
Energy Commission will remain under authonty of the President

The new National Nuclear Regulatory Agency takes over the regulatory responsibilities for
nuclear activitres previously attributed to the Commussion To this effact, it will establish and
propose 1o the Natonal Executive (the Government) the regulations required to implement activities
related to nuclear and radiological safety physical protection and control of the use of nuclear
matenals, licensing and control of nuclear installatons and international safeguards

The Agency i1s autonomous and has legal personality to act in matters involving publc and
private law it owns property transferred from the Commussion in accordance with this Decree The
Agency will be managed by a Board made up of one President and five Directors, designated by the
Government for a penod of four years which 1s renewable The personne! of the Commission
involved in the regulation of nuclear and radiological safety 1s transferred to the Agency as decided

jointly by the Mimistry of the Economy and Pubhc Works and the General Secretanat of the
Presidency

Nucleoelectrica Argentina (the Company) will be responsible for operating the country s
nuclear power plants, in accordance with the regulations on nuclear and radiclogical safety as
determined by the National Nuclear Regulatory Agency It will comply with all the commitments
made by Argentina regarding safeguards and, as the operator of nuclear installations will be liable
for nuclear damage as determined by the Vienna Convention an Ciwvil Liability for Nuclear Damage
to which Argentina 1s a Party The Commussion’s assets, contracts and funds connected with the
development of nuclear power generation are transferred to the Company
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The plans are that thus shareholding Company will be partially or completely privatised and,
untd! then, will be managed by Board of three Diwectors with three Alternates, designated on
proposal of the Mimistry of the Economy and Public Works The personnel of the Commssion
nvolved in operation of the country’s nuclear power plants will be transferred to the Company

The National Atomic Energy Commission will henceforth be responsible for research and
development in the nuctear field

AUSTRALIA

ORGANISATION AND STRUCTURE
Amendment of the ANSTO Act of 1987 (1992)

The Australtan Nuclear Science and Technology Amendment Act 1992 (No 83 of 1992} has
amended the ANSTO Act, 1987, which prowided for this new orgamisation, replacing the Austrahan
Atomic Energy Commission and reonenting national activities in the nuclear area {the text of the
Act is reproduced in Nuclear Law Builetin No 40}

The 1992 Act amends several parts of the ANSTO Act (the Principal Act) to take account of
national interest requirements 10 particular, better commercialisation objectives for ANSTO and
independence for the authority responsible for safety

The amendments give ANSTO the function of condittoring managing and storing radioactive
matenals and waste from its own activities and from comparnies in which it holds a controliing
interest  ANSTO will make available, on a commercial basis its knowledge, expertise and
equipment, in particular by providing tratnung and selling or leasing equipment or faciities ANSTO,
which s a Commonwealth instrument located in New South Wales was subject to the laws of that
state, it has also been provided with immunity from certain state laws

Furthermore, the Nuclear Safety Bureau set up by the ANSTO Board of Directors has now
become a body corporate, independent of ANSTO Ws functions are 1o monitor and review the
safety of any nuclear plant owned by ANSTO and to provide techmical advice to the Commonweaith
on nuclear power plant safety and related matters
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GENERAL LEGISLATION

Adaptation of nuclear legislation in view of Austna‘s accession to the European Union*

The Radiation Protection Act of 1969 and the Radvation Protection Ordinance of 1972 made
nmplementation of this Act are mamly designed to ensure that exposure of individuals to radiation
1S Kept as iow as possibie and that the absorption of radiation from radioactive materiais oy the
human body is restricted to a mimmum {see Nuclear Law Bulletin Nos 3 and 81 This law is also
designed to ensure that the smallest possible quantties of radicactive matenais are released into
the air, water and soil Furthermore, st 1s provided that workers must undergo pre-employment
medical examinations and penodic ones as well during thew employment

The provisions on radicactive waste, set out in the Radiation Protection Ordinance will be
revised A recent draft of the Ordmance requires apphcants for a hcence and operators of exisung
instaflations to provide waste management concepts According to a contract between the Republic
of Austna and the Seibersdorf Research Centre low and medium level radicactive waste can be
stored at the Centre until 2012

According to the new Safeguards Act of 1991 the export of nuclear items requires an
authonsation from the Federal Chancellery Therefore, in fulfiment of Austria’s international
obhgations under the Non-Probferation Treaty the export of such matenals and equipment 1s subject
10 licensing on condion that certain critena, including appropriate safeguards are applied in the
country of destination

As regards the physical protection of nuclear matenal the Safeguards Act 1991 ncludes
........ o roonlom o T Y YN T

ProvisSions oOn intérierence or encroatnment uy unauthorised third paities Ihe |‘v‘|||"||3'u'y of the

Intenior 1s the competent authonty and 11 may 1mpose any necessary measure to ensure the
protection of nuclear matenals

Austna has signed but not ratified the 1960 Pans Convenuon on Third Party Liability in the
Feid of Nuciear Energy due 10 the fact that the Act of 19684/1976 on Liabiinty for Nuciear Damage
which sets out the amounts and limits of civil hiability in Austria has yet to be revised The revision

will be carned out before Austna’s accession to the European Union

After accession to the E U Austna will accordingly become a member of Euratom and will
then adhere to the existing safeguards system of Euratom Like the other members, Austra intends
to mamntain and further develop an active non-prohferation pohcy It will also keep its national
safeguards authority which would primarily be responsible for the areas of export controls and tlicit
traffic wn nuclear matenals and would aiso contnbute to the development of international
safeguards

The transpaort of radioactive matenals 1s subject to controis for the purpose of ensuring that
it 1s carned out as safely as possible wn accordance with international guidelines set out in RID
icarnage of dangerous goods by ral} and ADR (carnage of dangerous goods by road) As regards

transport by air, the Restricted Articles Regulations of lATA linternational Awr Transport Association!

are applied The Ministry of Public Economy and Traffic 1s the competent authonty 1n this respect
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In the field of rachoactive waste disposal, Austria will exercise its sovereignty in prolibiting
nuclear waste from abroad to be disposed of finally on its terntory This is of great importance since
the Austrian population has feared that after accession to the Eurapean Umon, foreign nuclear
waste could be disposed of in the country Concerning the nuclear research programmes of the
E U, Austnia will confine its contribution 10 the general budget

BELGIUM

ORGANISATION AND STRUCTURE

Act concerming radiation protection and setting up the Federal Agency for Nuclear Control
(1994)

A note on the Bil of the Act on protection of the population and the environment and the
dangers of 1omzing radiation and providing for the setung up of the Federal Agency for Nuclear
Control was publhished in Nuclear Law Bulletin No 53 The Bill became law on 15 Apnl 1984 and
the Act was published in the Moniteur belge on 29 July 1994

BULGARIA

THIRD PARTY LIABILITY

Accession to the Vienna Convention and the Jomnt Protocol (1994)

By an Act of 27 July 1994, promulgated by Decree No 173 of 2 August 1294 in the State
Gazette No 64, the Bulgarian Parliament authonsed the accession of Bulgana to the 1963 Vienna
Convention on Civil Liabihty for Nuclear Damage and the 1988 Joint Protocol relating to the
Application of the Vienna Convention and the Pans Convention

A novel feature of the Act 1s that it contains a provision which specifies that the Vienna
Convention will apply for Bulgana as from the date of its accession and not three months after the
date of deposit of the instrument as provided by the Convention Under the Act the hability of the
operator of a nuclear installation in Bulgana 1s hmited to the equivalent of 15 milhion Special Drawing
Rights of the International Monetary Fund

Bulgana deposited its instruments of accession to the Vienna Convention and the Joint
Protocol with the Director General of the IAEA on 24 August 1994
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DENMARK
THIRD PARTY LIABILITY

Increase of the amount of compensation for nuclear damage (1994)

By Order No 582 of 29 June 1994 the maximum amount of compensation for nuclear
damage in Denmark has been raised from 120 to 300 million Special Drawing Rights per nuclear
incident The Order entered into force on 1 September 1394

FRANCE

ORGANISATION AND STRUCTURE

Decree setting up the Board for Protection agamst lomzing Radiation (1994)

Decree No 94-604 of 19 July 1994 sets up the Board for Protection against lonizing
Radiation (OPRI) and was published in the Official Gazette of the French Republic (JORF) on 21 July
1994

OPRI which succeeds the Central Service for Protection against lonizing Radiation (SCPR!) and
takes over its tasks, has been given the statute of a State public establishment under the joint
authonty of the Ministers for Health and for Labour

The Board 1s the expert body responsible for ensuring protection of the population against
wnizing radiation In particular 1t must check whether radicacuvity or ionizing radiation represent
a hazard for the population or radiation workers and keep records of data concerning exposures to
radiation, ensure that regulatory provisions in this field are complied with and venfy the efficiency
of radiation protection measures, give its technical advice to the Minister for Health prnior to the
granting of a hicence to construct or modify a major nuclear instaliation give such advice on
apphcations for approval of radiation sources and radiation-emituing eguipment QPRI also
undertakes research on prevention and treatment of radiation exposure of man and the environment
ang finally, it assists the Ministers for Health and for Labour in the preparation of laws regulations
Community provisions and international agreements relating to radiation protection

The Board 15 managed hy a Steering Committee made up of a charman eleven
representatives of the State (ministenal representatives), eight persons selected in view of therr
qualfications and three staff representatives The Committee which meets at least three times a
yvear considers the general organisation of OPRI, 1its budget, contracts loans etc

A Scientthic Committee has been set up alongside the Board Its composition is decided by
order of the Mimisters for Health Labour and Research and it must not exceed twelve members The
Chairman of the Steening Committee consults the Scientfic Committee on the medical scientific
and technological orientations n the radiation protection field
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The Decree specifies that the reference to the SCPRI should be replaced by a reference to
OPRI in all legislative and regulatory texts where it appears

Decree specifymg the tasks of the CEA’s Atormic Energy Committee and Board of Directors
{1984)

Decree No 94-451 of 3 June 1994 {published in the JORF of § June 1994) amends Decree
No 72-1158 made in implementation of the 1970 Decree, as amended, concerning the Atomic
Energy Commission - CEA isee Nuclear Law Bulletin Nos 11 and 30)

The 1972 Decree prowides for the operation and responsibiities of the Atomic Energy
Committee as welf as the responsiihties of the Admunistrator Generat and the High Commussioner
This Decree is amended by the 1994 Decree to further specify the respective responsibiities of the
Atomic Energy Commuittee and the Board of Dwectors

The Atomic Energy Committee 1s confirmed as the interministenial authonty for information
and consultation regarding nuclear matters generally The Board of Directors s the authonty for the
day to day management of the CEA and it has been given some of the responsibihties of the
Commuttee Henceforth, it will approve the draft budget, the settled account and the annual
balance-sheet of tha CEA

Furthermore, another Decree, No 94-450 (pubhshed in JORF of b June 1994) also amends
the composition of the Atomic Energy Committee by specifying that the Head of the Controf
Mission takes part in its meetings with an adwvisory status

Order setting the technical condrtrons for accounting of nuclear matenals (1994}

This Order of 16 March 1994 (published in the JORF of 8 Apnl 1994} repeals and replaces
a 1982 QOrder on the same guestion {see Nuclear Law Bulletin No 30)

it repeats the provisions of the 1882 Order These relate to the measures to be taken by the
holder of a icence under the 1980 Act on protection and control of nuclear matenals and concern
records, accounting procedures and physical mventories for the different categories of nuciear
materals

The new provisions estabhish qualty assurance methods to improve the rehabihty of
procedures They concern, i particuiar reception and dispatch of nuclear matenals, their
wentfication and physical inventory
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GERMANY

GENERAL LEGISLATION
Seventh Act to Amend the Atomic Energy Act (1994)

During the last four years the Federal Government planned, prepared and drafted a major
revision of the 1959 Atormic Energy Act as amended (the text of the Act is reproduced i the
Supplement to Nuclear Law Bulletin 36, see also Nuclear Law Bulletin Nos 37 and 44) The fate
of that revision depended on whether a refevant bill would reach the necessary majonties m both
houses of Parllament, namely the Bundestag and the Bundesrat As the oppositton formed the
majonty in the Bundesrat there was only a fow probabihity that the bill would pass The political
parties of the oppositian are opposed to further using nuclear energy They request a shutdown of
all nuclear power plants as soon as possible and, consequently would only agree to an amendment
aiming at phasing out nuclear energy in order 1o overcome this impasse, the Federal Government
the Parties of the opposition and industry started talks with the view to reaching a consensus on
the future German energy poiicy including nuclear energy The talks failed and it was evident that

the bill on a comprehensive revision of the Atomic Energy Act would defimitly not pass the
Bundesrat

Consequently, as regards the future energy policy, the Federal Government concentrated 1ts
efforts on drafung an Act which, from a legal pont of view, only needed a majonty in the
Bundestag and could pass Pathament without the consent of the Bundesrat This approach of
course, entalled a considerable restriction of the onginat plan to comprehensively revise the Atomic
Energy Act The outcome of those efforts was the Act of 19 July 1294 10 ensure the use of hard
coal for electricity generating purposes and to amend the Atomic Energy Act and the Act on feeding
electncity mito a system [Bundesgesetzbiatt 1934 f, p 1618] This Act amends vanous Acts 10
ensure the use of German hard coal for electricity generating purpcses Section 4 of the Act
contains the Seventh Act 1o Amend the Atormc Energy Act by which only Sections 7 and 8a of the
Atomic Energy Act were amended

A new paragraph Za in Secnon 7 of the Atomic Energy Act provides for an additienal
requirement for the granting of a kicence for nuclear power reactors ln order to prevent risks for
the general pubhic the apphcant for a hcence must ensure by the design and the operation of the
wnstaltation that outside the site of the mstallattan drastic measures for protection against omzing
radhation {hke e g evacuation} need not be taken even in the case of events the occurrence of
which, because of the preventive measures required under the Act s practically excluded (hke e g
core meiting) The Federal Minister competent for reactar safety and radiation protection will tssue
guidehnes which define the events to be taken into account in the design of the installation The
new prerequisite s only applicable to reactors used for electncity generation |t does not apply to
nstatlatons which were fully or partially ticensed before 31 December 1893

The new Section 9a para 1 prowvides for a major change in the concept of the law on nuclear
waste treatment According to the previous version nuclear residues had 10 be recycled which in
the case of spent nuclear fuel means that they had tc be reprocessed H the recycing or
reprocessing was impossible for reasons histed in the Act the residues then became nuclear waste
which had to be disposed of safely The amended version does away with the prionty 1o recycle
or reprocess Persans who possess radioactive residues now have a choice they may esther recycle
and reprocess respectively the matenals or may directly dispose of them as radiocactive waste {so
called direct disposal, direkte Endlagerung}
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TRANSPORT OF RADIOACTIVE MATERIALS

Act of 1994 on the reorganisation of the railway system with consequential amendments
to nuclear laws

The reorgamsation of the German railway system, in particular the merger of the systems of
the Federal Republic of Germany Deutsche Bundesbahn and of the former German Demaocratic
Repubhc Deutsche Reichsbahn entalled some amendments to provisions In nuclear laws These
amendments are contained in Section B nos 77 - 79 of the Act on Reorganisation of the Rallway
System of 27 December 1993 [Bundesgesetzblatt 1993 1 p 2378 ] The amendments are of minor

P Y LY V) Th laten ¢m tha § " 1 ety om b
importance They relate 10 the hinangial secunty 1o be provided by the railway in cases of transport

of nuclear matenal {Section 13 para 4 sentence 1 of the Atomic Energy Act} and to competences
regarding supervision of the transport of radivactive substances by rail (Section 24 para 1 of the
Atomic Energy Act) Section 9 para 3 no 1 of the Radiation Protection Ordinance {see Nuclear Law
Bulletin Nos 44 and 52} has been deleted The deleted paragraph dealt with the exemption from
the licence requirement In certain cases of wransport of radioactive substances by rai

The amendment of the Act on Implementing the so-called Venfication Agreement of 1973
relates to Section 15 para 1 sentence 3 and deals with the competent authonties in the field of
railway transport This Agreement, concluded by the non-nuclear Commumity States, Euratom and
IAEA concerns the implementation of the Non-Proliferation Treaty (NPT) {see Nuclear Law Bulietin
Nos 23 and 25)

ENVIRONMENTAL PROTECTION
Second Act Concerming Criminal Acts Agamnst the Environment - Amendment of the Penal
Code (1994)

By the 31st Act to amend the Penai Code - Second Act Concerning Criminai Acis Agamnst the
Environment - 27 June 1994 [Bundesgesetzblatt 1994 | p 1440] the Sections in the Penal Code
concerning ciminal offences aganst the environment have been amended considerably While the
statutory range of sanctions for the individual offences in general remained unchanged, the legal
elements of an offence are now more precisely drafted and partly extended As a consequence, the
new system of environmental penal law 15 more comprehensive and stricter The penal system
includes offences commutted in the use of nuclear energy or 1womzing racdiation as well as the
violation of obhigations in the application for a nuclear licence or to comply with the conditions of
a hicence or an order of the authorities

These amendments to the Penal Code have resulted in consequential amendments to the

1976 Radiation Protection Ordinance as amended and the 1390 Act to implement the Convention
on the Physical Protection of Nuclear Matenal

REGULATIONS ON NUCLEAR TRADE
Foreign Trade Act Amendment (1994)
The Foreign Trade Act has been amended by the 8th Act to amend this Act of 9 August 1994

{Bundesgesetzblatt 1994 | p 2068] The amendments, inter aha deal with the consequences of
the European Umon requirements in the field of customs
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Qrdinances to Amend the Export and the Import Lists (1994)

A new version of the export st has been publhished as an Annex to the 86th Ordinance to
amend the export list - Annex AL to the Foreign Trade Ordinance of 7 July 1994 (Bundesanzeiger
1994 no 143 p 7921 and no 143a) Paragraph B of the export hst forms the so-called nuciear
energy hst {Kernenergeliste} which enumerates the matenals, equipment and installations the export
of which must meet the special requirements of foreign trade legistation The new list takes into
account the decisions, the Missile Technology Control Régime (MTCR), the Nuclear Suppliers Group
{NSG) and the terrunation of the Co-ordinating Commuttee on Export Controls {COCOM) as of 31
March 1994

JORDAN

GENERAL LEGISLATION

Nuclear Energy and Radiological Protection Act (1987)

ActNo 14 on Nuclear Energy and Radwlogical Protection was adopted on 7 March 1987 and
provides a regulatory and inststutional framework for nuclear activities in Jordan The Minister of
Energy and Mineral Resources (the Mimster) 1s the competent authority in that respect

The Act sets up an Advisory Committee on Nuclear Energy, chaired by the Miruster and made
up of representatives of the Ministry, the Health Ministry the Mintstry of Municipal and Rural Affairs
and the Environment the Natural Resources Authonty the Electricity Authornity, the Royal Scientific
Society as well as representatives of each of the Jordaman universiies The Commitiee meets at
least once a month and 1its members are appointed for a term of three years which 1s renewable

The Adwisory Committee 1s responsible in particular for

- suggesting the polcies plans and legislation required to develop nuclear science and
technology and provide related advice,

- estabhshing a general traimng policy in the field of nuclear science and technology and
racdhation protection,

- establishing co-operation and co-ordination as well as organising reiations between the
competent authonties and nstitutions involved in the above field as well as between them
and the related international and Arab bodies

The Act has also set up a Commission of Radiation Protection under the Ministry The
Commussion 1s chaired by the Secretary of the Ministry and 1s made up of the Head of the Nuclear
Energy Department of the Ministry, three representatives of the Ministry of Health (two of whom
are physicians and the other a physicist) and representatives of the Ministry of Municipal and Rural
Affaws and the Environment the Royal Scientific Society and the Directorate of Civil Defence The
Commussion meets at least once a month and 1its members are appomnted for a term of three years
which 1s renewable
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The Commission is responsible in particular for
advising the authorities on radwation protection matters,

- suggesting policies, plans and legislation with a view to protecting human life, the
environment and property agamnst the dangers of 1omizing radiation,

- regulating, supervising and providing guidance on rules and procedures relating to radiation
protection 1n connection with radoactive raw materials production, import, export
transport, manufacture use storage and disposal of nuclear and radioactive matenal,

- inspecting licensed institutions to ensure comphance with the radiaton protection
regulations,

- studying radiation injury cases or environmental contamination and co-operating with the
authonties concerned with a view to preventing or minimising such occurrences

The Act specifies that 1t 1s prohubited to construct or operate a nuclear installation without
a pnior authonsation No person may possess, manufacture, handle, transport, trade n or dispose
of radicactive matenal or equipment without a hicence granted by the Minister, on the Commission’s
recommendation

Licensees under the Act are required to take all the necessary radiation protection measures
and must designate a qualfied official to supervise the application of the radiation protection
regulations The Act also specifies the duties of kicensees n the radiation protection field

The rules concerning radiation exposure, dose himits, radiation releases and related matters
are 1o be laid down by the Mmister, on the Commission’s recommendations

MADAGASCAR

RADIATION PROTECTION

Decree on protection agamst tomzing radation (1993)

Decree No 93-243 on protection against womzing radiation in Madagascar was pubhshed in
the Official Gazette of the Madagascar Republic of 21 June 1294 and supersedes all previous
provisions n thus field

The Decree specifies that the Mimister for the Universities 1s the competent authority for
radiation protection in the use of radigelements, 1worzing radiation and any radiation harmful to
humanity and the environment, in particular in hospitals and umversites as well as for medical
pharmaceutical, chemical, industnal and mining purposes and in the food chain

The Minister 1s assisted in his tasks by the National Institute for Nuclear Science and

Technology which 1s responsible in particular for checking the instaliations using radiation sources
and prescnbing to thewr operators preventive measures concerning the hazards involved in thus work
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At the request of the competent authonty in any of the above fields the Institute gives its
adwvice on radiation protection matters and prescribes preventive and intervention measures in the
event of a radiological hazard and the conditions for emergency assistance

The Insttute must establish and keep up to date records of equipment and apparatus for
detecting radiation generally available as well as tists of those available in each Ministry involved
It must also estabhsh and keep up to date intervention plans specific to each type of accident or
emergency Situation and 1s responsibie for co-ordinating their execution

1t1s provided that the Minister for the Universities will 1ssue orders 1n implementation of the
Decree

MEXICO

RADIATION PROTECTION

Regulations on health and safety in workplaces where sources of iomzing radiation are used
(1994)

These Regulations (NOM-012-STPS-1993) were pubhshed by the Minister of Labour and
Social Planning in the Official Gazette (Drario Oficiah of 15 June 1994 They replace similar
Regutations {Instruction No 12} of 1991 (see Nuclear Law Bulletin No 47

The Regulations apply to workplaces where sources of ionizing radiation are produced used
handled stored or transported Thewr purpose i1s to establish preventive and control measures to
ensure that radiation workers do not receive radiation doses In excess of the imits laid down by the
Regulations

They lay down the duties of employers in such workplaces They must in particular manage
organise and operate their estabhishment in accordance with the provisions of these and other
relevant regulations in force and must also ensure that the protection devices and shieldings are
designed constructed and used in accordance with the safety cnterna established by such
regulations The preventive and control measures must be apphed in accordance with the
regulations ladd down n this respect by the competent authonties Furthermore such
establishments must have an emergency plan prepared on the basis of a nsk analysis specific to
the establishment concerned The plan must be approved by the competent authorities

Workers must undergo a medical examination prior to recruitment and penodically duning their
work Records are kept of therr accumulated radiation doses and they must be informed of the
radiological conditions 1n their workplace

The tables in the Regulations set out the maximum permissible intake himits of radionuclides
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TRANSPORT OF RADIOACTIVE MATERIALS
Regulations for the land transport of dangerous matenals and wastes (1993)

The above Regulations were published in the Official Gazette of 7 Apnt 1934 and entered into
force on the day following their publication

They establish the conditions for the land transport of dangerous matenals and waste,
including radioactive matenals which are categonzed as Class 7 dangerous matenals The
Regulations specify that the transport of such matenals reques a licence and lay down the
obligations of carriers and the safety conditions to be comphed with for their vehicles The rules for
ensuning the radiological safety of packages containing radioactive materials are to be estabhshed
by the National Nuclear Safety and Safeguards Comausswon

REGULATIONS ON NUCLEAR TRADE
Regulations classifymng the articles whose import and export are subject to licensing (1994)
These admurustrative Regulations were published in the Offictal gazette of 27 June 1994 and

entered into force on the day following their publication They list the nuclear articles whose import
and export require 3 pnor hcence from the National Nuclear Safety and Safeguards Commission

NETHERLANDS

ORGANISATION AND STRUCTURE

Amendment of Nuclear Energy Act (1992)

The Act of 26 March 1992 amends the Nuclear Energy Act of 21 February 1963 as amended
{see Nuclear Law Bulletin No 28) to introduce changes relating to the Reactor Safety Commssion
(published 1in Staatsblad 148, 1992)

The 1992 Act repeals the 1987 Decree which established the Reactor Safety Commussion
and revises Chapter |l of the 1963 Act The Commussion has been granted legal personality and «t
1s an independent advisory body to the Government and public institutions on nuclear safety The
Commission’s work 1s to be evaluated in five years’ time
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NICARAGUA

RADIATION PROTECTION
Act on Protection agamnst lomzing Radiation {1993)

Act No 156 on Radiation Protection of 23 March 1393 was published in the Official Gazette
of the Repubhc of Nicaragua on 21 Apnl 1993 and entered into force on that date The purpose of
the Act 1s to regulate and control all actvities related to the use of radicisotopes and 1omazing
radiation for the protection of health and the environment as well as public and private property

The Act specifies that the Mimister for Health 1s the competent authonty in radiation
protection matters and sets up a National Atomic Energy Commussion to be chaired by the Mimister
The Commission will be responsible for ensuning that the provisions of the Act are comphed with
its tasks will be determined by regulations made n implementation of the Act

The Act applies to construction and operation of racdiation emitting equipment rradiation of
food and other products production, use handhing, transport, import export trade in or treatment
of radioactive substances and related activities

No person may engage in any of the above actuwvities without a licence 1ssued in accordance
with the conditions established by the Act and regulations made thereunder In particular the
design construction, safety systemn and radiation protection measures planned regarding
nstallatons where 1onizing radiation 1s used must be checked to ascertain that they comply with
the regulations in force pnor to the delivery of a hicence

The competent authonties may inspect all premises where iomizing radiation sources are held
to ensure that the provisions of the Act and its implementing regulations are complied with

Licensees must immediately inform the competent authorities of any loss or theft of
radicactive substances or any damage to a radioactive installation or radiation emitting equipment
for which they are responsible

Licensees of radioactive installations must ensure that workers in the installation for which
they are responsible are given adequate traimng concerming the safety measures to be taken in the
course of thewr work They must provide the necessary safety equipment in their installations in
accordance with the recommendations of the competent authorities Also personsoccupationally

exposed to ionzing radiation must use a personal dosimeter during therr work and must undergo
penodic medical examinations

Any person who causes damage as a consequence of activities licensed under the Act must
pay compensation to the victims of such damage in accordance with the relevant national
legislation
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POLAND

REGULATIONS ON NUCLEAR TRADE

Act on special control rudes for trade in certain goods and technologies with other countnes
(1993)

The Act of 2 December 1993 provides for special control rules for the import, export and
transit of certain goods and technologies in accordance with international agreements concluded
by Poland and the subsequent obligations The Act was published in the Journal of Laws of the
Repubhc of Poland, No 129 on 24 December 1993 (Dzrennik Ustaw) and entered into force three
months after its publication

Larss Aliardine~ th h
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explosive devices

The hist of such goods and technologies 1s established by the Minister for Foreign Economic
Co-operation and the Minister for Foreign Affairs Import and export certificates are 1ssued by the
Mimister for Foreign Economic Co-operation Permission for the transit of such goods are 1ssued by
the directors of customs duty offices

Control teams carry out checks on Polish terntory These teams are appointed by the Mirister
for Foreign Economic Co-operation and include a member of the National Atomic Energy Agency

The above Minister i1ssued an Order on special controls in foreign trade in pursuance of the
Act (published in the Journai of Law No 19 of 25 March 1994} which entered into force on the day
of its publication The Qrder contains prowisions relating 1o articles capable of producing nuclear
explosive devices

SLOVENIA

Nuclear Third Party Liabiity*

Slovema declared its independence on 25 June 1991 In the process of estabhshing a
sovereign and independent state, the Constututional Law of 1991 on the Independence of the
Republhc of Siovema was passed, which provides that ail those laws, which had been adopted in
the past by the Yugoslav (federal authorties, and which do not conflict with the Slovenian legal
system, also remain 1n force in the Repubhc of Slovenia until adequate laws are passed by the
Sloveman Parliament

This note was kindly communicated by the Sloverian Nuclear Safety Admimistrtaion
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Among other regulations which were adopted in the Slovenian legal system the ex-Yugoslav
Act of 1978 on Liabihity for Nuclear Damage {the text of the Act 1s reproduced in the Supplement
to Nuclear Law Bulietin 23} i1s the most important in the field of nuciear third party liability

The main provisions are as follows

- the operator of a nuclear installation shall be liable for nuclear damage regardless of
fault

- the operator of a nuclear installaton shall be hable for nuclear damage if such damage
has been caused by a nuclear incident in his nuciear installation -

The operator of a nuclear installation 1s not hable for nuclear damage caused by a nuclear
ncident directly due to an aggression war or act of armed conflict or a nuclear incident directly due
to an earthquake, floods, fire or any other grave natural disaster upon proof that such damage couid
not have been anticipated or avoided

Also, the operator of a nuclear installation 1s exonerated from his hatility for nuclear damage
suffered by a person upon proof that such person has caused the damage intentionally

The operator of a nuclear instaltation 1s hable for nuclear damage up to a certain amount of
Tolars {Slovenian currency) equivalent to US$5 milhon for each nuclear incident This amount does
not include any interests or costs awarded by a court

The operator of a nuclear installation s required to take out and maintain iNnsurance or other

financial security covening his hability for nuclear damage (1980 Act on Insurance for Liability for
Nuclear Damage)

The Act also provides for compensation for nuclear damage occurring duning the transport
of nuclear matenal

in 1993 the first draft of a new Sloveman Nuclear Liabiity Act was prepared This draft
contamns all the provisions which are, for the time being, incorporated in the two separate above
mentioned Acts (1978 and 1980} and in a 1987 decree In addition there are some new provisons
relating to a presumption of causalty (if the claimant prowvides reasonable evidence that damage
arose from a nuclear incident, the operator of the instailation concerned bears the burden of proof
that the damage did not anse from that causel, and to distnbution of funds {(in case nuclear damage
exceeds the bmited amount per nuclear incident)

The draft of this new Nuclear Liability Act will be subject to venfication of domestic and
foreign experts in this field before submission to the Government and Parhament
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SWITZERLAND

GENERAL LEGISLATION

Partial revision of the Federal Atomic Energy Act and Federal Order conceming the Act
(1994)

The Bill by the Federal Council {the Government) revising the Atomic Energy Act and Order
concerning the Act has been submitted to the vanous parhamentary legislative commissions
{National Council Commussion and Councii of States Commission) (see Nuclear Law Bulletin No 53)
This Bilt 1s divided mnto two parts the purpose of the first part 1s to accelerate the hcensing
procedures for the construction of radicactive waste repositones, this first part was the subject of
impaortant discussions and was postponed to spring 1995 for a new debate The Bill does away with
certain powers of the Cantons {centralisation of the procedure} and this has been the stumbling
block of the project The second part of the Bil aims to strengthen the prowvisions on non-
proliferation and has been accepted by the Commissions It will be submitted to Parliament in

autumn

TUNISIA

ORGANISATION AND STRUCTURE

Act and Decree conceming the National Centre for Nuclesr Science and Technology (1994)

The Biil on the setting up of the National Centre for Nuclear Science and Technology (CNSTN)

lready heen reported i Nuclear Law Bullatin No 53, the Bill becams law on 22 November

1993 and was published in Official Gazette No 91 of 30 November 1993 {Journal officrel)

Decree No 94-1707 ot 15 August 1994 [published in Othcial Gazette No 66 of 23 August
1994) provides for the administrative and financial orgamisation of the Centre

The Centre 1s managed by a Board of Directors chaired by a Director General and made up
of eleven other members, representing varnious Ministnes and public bodies The Prnime Mimister’s
representative belongs to the State Secretanat for Scientfic Research and Technology The
members of the board are appointed for a penod of three years which 1s renewable, by order of the
Prime Minister on proposal of the Ministnes involved The Board meets at least once every three
months, and as often as necessary

The Board may act on behaif of the Centre and fulfil its purposes It delegates to the Director
General the necessary powers toc manage the Centre

The Diwrector General prepares the work of the Board and sees that its decisions are
implemented He is responsible for the administrative, financial and technical management of the
Centre and orders receipts and payments He may also enter 1nto contracts in accordance with the

lanielatinn 1in force
agisiauen in Joree
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The above-mentioned Act has set up a Scientfic Council for the Centre chaired by the
Director General and made up of twenty members selected for their competence 1n the nuciear field
The are appointed by Decree of the Prime Minister on proposal of the Secretary of State for Science
and Technology following the advice of the Board of Directors The Council meets at least once
every six months, and each ume 1its Chairman thinks it necessary

The Scientfic Council gives 1ts advice on the programmes related to research study and
development of activities in the nuclear field and i particular 1t proposes the Centre s research
programmes

The Centre s operating budget includes appropniations granted by the State receipts from s
activities and revenues from taxes lewvied for its benefit

UNITED KINGDOM

RADIATION PROTECTION

The lorising Radiations {Outside Workers) Regulations 1993

The above Regulations (S | 1993 No 2379) were made on 29 September 1993 and entered
into force on 1 January 1994

These Regufations implement in Great Bntain Council Directive 90/641/Euratom on the
operational protection of outside workers exposed to the nsk of omsing radiation during therr
acuvities 1n controfled areas {see Nuclear Law Bulletin No 47)

The Directive makes provision for a radiological monitorning system for outside workers which
ensures that their employers (outside undertakings) and the operators of the installations where they
work meet their obhgations with respect to radiation protection

REGIME OF RADIQACTIVE MATERIALS
Radwoactive Substances Act 1993

The Radioactive Substances Act 1993 of 27 May 1993 entered into force three manths
after it was passed It repeals the Radioactive Substances Act 1948 the Radipactive Substances
Act 1960 as well as relevant parts of certain Acts and makes consequential amendments to others
in particular by providing that every time the Radioactive Substances Act 1960 1s mentioned in a
pece of legisiation 1t 1s to be replaced by the Radioactive Substances Act 1993

This Act regulates the keeping and use of radwactive matenal and mobile radioactive
apparatus and governs the disposal and accumulation of radioactive waste

The Secretary of State for the Enviranment (the Secretary of State} is the appropriate

authonty regarding implementation of the Act and shares this responsibihty with the Minister of
Agriculture, Fishenes and Food (the Miuster) with respect to radicactive waste {In refation to
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Northern Ireland the Department of the Enwvironment for Northern Ireland 1s the appropnate
authority)

The Secretary of State appoints inspectors to assist him in the execution of the Act, one of
whom 15 appointed as Chief Inspector The Minister may also appoint inspectors he considers
quahfied as and when necessary

The keeping and use of radioactive matenal and mobile radioactive apparatus are subject to
regustration by the Chief Inspector

Applications for registration of radioactive matenal must specify the premises to which the
apphcation relates, the use to be made of the material and its description Apphcations for
registratton of mobile radioactive apparatus must in particular spectfy the apparatus to which the
apphcation relates and its proposed use

The disposai and accumuiation of radioaciive wasie are subject to an authornisation granied
by the Minuster and the Chief Inspector Before granting an authorisauon, the Chief Inspector and
the Minister will consult the local authonties and relevant water bodies This procedure apphes in
particular when the disposal operation concerned might be likely to involve the need for special
precautions to be taken by the authonties, public or local, or the water bodes Such precautions
are taken with the prior approval of the Minister and the Chief Inspector

Inspectors may enter any premises where radicactive material, mobile radwactive apparatus
or radioactive waste are kept to carry out inspections or tests they consider necessary

The Chief Inspector keeps copies of applications made to him under the Act as well as any
refevant documentation Copies of those documents are made available to the public, except when
they involve trade secrets or national security

URUGUAY

REGIME OF NUCLEAR INSTALLATIONS
Act concerming approval of nuclear power plants (1991)

A provision {Section 215) in legislation dealing with the budget, Act No 16 226 of
29 QOctober 1991 (published in Cfficial Gazette No 23459 of 6 November 1991 - Diario Oficial},
provides that, as from its entry into force, the siting and construction of nuclear power plants
require approval by law

To this effect, the Government {Poder Ejecutrvo) must submit to Parhament {(Asamblea
General) all the necessary information concerning the charactenstics of any planned nuclear power
plant, inciluding an environmental impact study established by the Ministry for Housing, Territonal
Planring and the Environment
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RADIOACTIVE WASTE MANAGEMENT
Act concerming radioactive waste (1992)

Similarly 1o the 1991 Act, budgetary Act No 16 320 of 1 November 1992 {pubhshed in
Officiai Gazette No 23682 of 17 November 1992) prowides {Section 229) that the transit and final
disposal of radicactive waste from other countnes 1s prohibited

The National Directorate for Nuclear Technology 18 responsible for ensuring comphiance with
this prohibition

ENVIRONMENTAL PROTECTION
Act on Environmental Protection (1994)

Act No 16 466 of 19 January 1994 (published n Official Gazette No 23977 of 26 January
1994) prowvides that protection of the environment against any kind of depredation destruction and
contamination 1s in the national interest

It specifies the activities which require and environmental impact study 1in particular mining
of ores and fossil fuels siting and construction of electncity-generating plants of more than 10 MW
plants for the product:on and conversion of nuclear energy and plants for the treatment of toxic and
dangerous wastes and final disposal of such waste

Decree on protection of the environment against the effects of toxic and dangerous
substances (1994)

Decree No 320/994 of 5 June 1994 (pubhshed in Official Gazette No 24 091 of 19 July
1994) provides that it 1s in the national interest to protect the environment against the effects of

toxic and dangerous substances The Decree defines such substances and includes radicactive
matenals in the defintion

A national register 1s estabhished for such substances 1n order to provide for regulating and
controlling their import, production, management use and final disposal The Mrnister for Housing
Terntonat Planmng and the Environment 1s responsible for keeping the register
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INTERNATIONAL
REGULATORY ACTIVITIES

OECD NUCLEAR ENERGY AGENCY

MEETING ON LIABILITY QUESTIONS RAISED BY ASSISTANCE TO THE COUNTRIES OF
EASTERN EUROPE IN RELATION TO NUCLEAR SAFETY (1994)

As reported in a study on these questions in Nuclear Law Bulletin No 53, international efforts
to /mprove the safety of nuclear facibbes 1n Eastern Europe have been blocked by the fears of
Western companies supplying equipment andg services i this context that they might be exposed
to habiity 1n the event of an accaident in a nuctear facihity to which they had provided such supplies
or services, since most eastern European countnes do not yet apply the principle of "channelling”
habiity on to the nuclear operator This pnnciple which s included in the Pans and Vienna
Conventions and in the domestic law of OECD countnies which have nuclear industries, provides
that in case of a nuclear accident, hability will be borne exclusively by the operator of the nuclear
instailation

in an effort to seek an early solution to these difficulties, the OECD Nuclear Energy Agency
and the European Commission/G-24 Nuclear Safety Coordination, together with the IAEA, orgamsed
a special meeting, at OECD Headquarters in Panis on 4 - § July 1994

The meeting brought together approximately 100 delegates including high-level government
officials from NEA countries and the former eastern bloc, as well as representatives of international
and non-governmental orgamsations mvolved in safety assistance activities, and members of the
nuclear industry |t was understood that the conference was not a negotiating session, but rather
a forum to promote better understanding, by allowing the vanous participants to explamn ther points
of view

The participants unanimously acknowledged nevertheless that the only truly satisfactory
solution to the problem was for all the countries in Eastern Europe in which safety improvements
were to be carned out to be Parties to the Vienna Convention, as well as to the Joint Protocol, and
to have appropnate national legisiaton Considerable progress has already been made A sigmificant
number of countnies of Central and Eastern Europe have joined the Vienna Convention and Joint
Protocol in the last five years, and others are working towards that end and expect to complete the
necessary procedures relatively soon

However, the Russian Federation the Ukraine, and other countries of the New independent
States (NIS) have not yet taken a decision to become parties to the hability Conventions, although
draft legislation on nuclear activities, including prowvisions on third party habihty, 1s before ther
Parhaments
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It was therefore suggested at the conclusion of the meeting, that informal discussions should
be undertaken 1o study the ways and means of overcorming the remaiming obstacies to accession
to the nuciear third party hability Conventions, in the context of each country concerned while
encouraging the conclusion of intenm agreements on indemnity guarantees Such agreemaeants would
allow the timely execution of ymportant assistance programmes, without wanting for the long term
objective of adherence to the internationai habiiity regime 10 be achieved and for the preparation
of national legislation It was stressed, however, that these consultations should avoid encroaching
on the biateral or multilateral official negotation of indemnity agreements and that the activities
of the various interested groups and orgamsations in this field should be closely co ordinated

The Steenng Committee for Nuclear Energy at its October 1984 meeting approved the
continuation of consultations on this subject and asked the Secretanat to encourage the
organtsation of consultations with the different interested parties

The documents distnbuted in the framework of the Conference will not be published

BRATISLAVA TRAINING SEMINAR ON NUCLEAR LAW {1994)

Encouraged by the success of the Lewden tramung semunar v September 1993 the QECD
Nuclear Energy Agency organised a further advanced training seminar in nuclear law aimed at the
countnes of Central and Eastern Europe At the inwitation of the Slovakian authorities 1t was held
in Bratislava from 30 August to 2 September 1994 Like the Leiden seminar it was co sponscred
by the European Commussion and the International Atomic Energy Agency

The Bratislava seminar had a more specific focus than the Leiden seminar which dealt with
most subjects in natonal nuctear legislaton In Bratislava, speakers concentrated on hatilny and
compensation in the case of a nuclear accident, nuclear insurance or other kinds of financial
secunty and techmiques for incorporating international nerms in national legislation {n addition to
lecturers from the NEA, |AEA and the European Commussion there were speakers from national
authorities of NEA countries and the European Insurance Committee

It was attended by approximately 40 participants from 15 countries of Central and Eastern
Europe and the New Independent States The participants were professionals nominated by the
natignal authonties responsibie for the development and adminustration ot nuclear legislation

Since this was a training seminar there wifl be no published proceedings

COLLECTIVE EXPERT OPINION ON RADIATION PROTECTION (1994)

At its meeting on 6-7 October 1994 the Steering Committee for Nuclear Energy endorsed
the Collective Opinion of the NEA Committee on Radiation Protection and Public Health on
*Radiation Protection Today and Tomorrow™ and approved its publication as an NEA report

Thus Collective Opinon 1s an assessment of the present status and future perspectives of
radiation protection It covers the scientific foundation of radration protection practices as well as
the evolution of the conceptual and policy framework the regulatory and operational infrastructure
and the expected developments in the physical, engineening and technological aspects of the
protection work Also reviewed 15 the status of current achuevements in the levels of protection for
the various pracuces using radianon and attempts are made to idenufy new 1ssues which are
forthcoming for the future
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First of all there 1s the largely shared feeling that the degree of scientific knowledge achieved
so far, although stll imperfect, constitutes an acceptable basis for a practical and prudent
protection system for workers and the general publkc Secondly, recent scientific developments,
particularly 1n radiobiology and molecular biology, suggest that important breakthroughs could occur
in the near future which might profoundly affect the present system of radiatton protection
concepts and principles with a possible significant impact on the practice, regulation and cost of
radiation protection Finally, the CRPPH observes that the qualty of the radiation protection
infrastructure and practical achievements are very vanable throughout the world, but that this
variability 1s much smaller withhn the QECD area where the levels of protection are generally good
and sometimes excellent

INTERNATIONAL ATOMIC ENERGY AGENCY

IAEA GENERAL CONFERENCE {1994)

The thirty-eighth regular session of the General Conference of the IAEA took place from 19
to 23 September 1394 The International Convention on Nuclear Safety was opened for signature
on the occasion of the General Conference and was signed by fifty States An article about the
Convention 1s set out In the "Articles™ chapter of thus 1ssue of the Bulletin

Several resolutions were adopted dunng the conference They relate in parucular to the
following questions

- The apphcation of IAEA safeguards in the Democratic People s Republic of Korea the
Member States adopted a resolution urgmng the DPRK to co-operate immediately with the
Agency in the full implementation of the Agreement and to allow the IAEA access to all
sateguards-relevant information and locations

- Monitoring and venfication mn Iraq the resolution stresses the need for Iraq to co-operate
fully with the IAEA in achieving complete and fong-term implementation of UN Secunty
Counci resolutions relating to Irag

- IAEA Safeguards System referring to the 1995 Conference of the Parties to the Treaty
on the Non-Proliferation of Nuclear Weapons and the IAEA’s role in applying safeguards
under that Treaty and under regional nuclear-weapon free zones {in Latin Amenca and the
South Pacific) the resolution expressed the conviction that |AEA safeguards can promote
further confidence among States and thereby help to strengthen their collective secunty

- et trade in nuclear matenals confirrming that the main responsibiity lies with the
national authorites, the resolution asks the JAEA Member States to take all the necessary
measures to stop such trade

- Radwactive waste management the resolution stresses the vital necessity for the IAEA
10 continue to promote, co-ordinate and strengthen international co-operation in the field
of radioactive waste management and invites the Board of Governors and the Director
General of the 1AEA to start preparations for an international convention on the safety of
waste management
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ARAB ATOMIC ENERGY AGENCY

ORGANISATION OF THE AGENCY {1994)

The above Agency {AAEA) was established in 1988 by an Agreement on Arab Co operation
in the Peaceful Utlisation of Atomic Energy which was revised in August 1394 The members of
the Agency include, inter alia, Jordan, Kuwait, Lebanon, Libya Saudi Arabia, Sudan Syna Tunisia

The Agency which has legal personality has been given a mandate by the Agreement to co
ordinate and promote the peaceful applications of atormic energy in its Member States

The Agency’s area of activites are n particutar, the following

- basic research in sciences related to nuclear energy,

- exploration for and extraction of radipactive ores,

- acquisition of technical and scientific capabslity for establishing all stages of the fuel cycle
- producnhon and uses of radimsotopes in agnculture, medicine industry

- electnicity production, desalination of water and other industrial activities involving atomic
energy

The Agency holds traiming courses and co-ordination meetings on the subjects within Its
competence, gives scientufic advice on Arab national policies in the field of atomic energy supports
scientific research and provides related financial grants and finally co-ordinates Arab positions
within the International Atomic Energy Agency

The Ministers responsible for atomic energy in the Member States are the members of the
General Conference of the AAEA and are its highest authonty The General Conference ts convened
ance a year to approve the Agency’s programme of work and budget The Executive Council of the
AAEA 1s made up of the undersecretanes of Ministers concerned !t meets twice a year to oversee
the Agency’s current work and formulate s yearly programme of work
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BILATERAL AGREEMENTS

Australia-United Kingdom

AGREEMENT ON FORMER UNITED KINGDOM NUCLEAR TEST AND EXPERIMENTAL

PROGRAMME AT MARALINGA AND OTHER SITES iN AUSTRALIA {1993)

The Agreement, concluded through an exchange of notes between the United Kingdom
Minister of State for Foreign and Commonweaith Affairs and the Australian High Commuissioner on
10 December 1393, entered into force on the same date The purpose of the Agreement was to

set the amount of money due by the United Kingdom for the consequences of its former nuclear
test and expenmental programme at Maralinga, Emu Field and Monte Bello Island

The British Note states that the United Kingdom shall on an ex gratia basis pay the sum of
£20 milhon (twenty mulion pounds sterhng) in full for anv clam submitted by the Austrahan
Government or any natural or legal person n relation to the carrying out of nuclear tests or
expernimental programmes at Austrahan sites This sum shall be paid by 1998 following a tmetable

estabhshed in the Note This proposal was accepted on the same day by the Austrahan authorities

Bulgaria-Germany

AGREEMENT ON CO-OPERATION IN THE FIELD OF NUCLEAR SAFETY AND RADIATION
PROTECTION (1993)-

On 26 March 1993, Bulgana and Germany concluded an Agreement on co-operation in the
field of nuclear safety and protection against ionizing radiations

This Agreement has a wide scope It covers inter alia, vanous aspects of radiation protection,
including the protection of workers i nuclear installations, the pubhc, and the environment

* This information has been taken from the International Digest of Health Legistation WHO Vol 485,
No 2 1994
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DPRK-United States

AGREED FRAMEWORK BETWEEN THE UNITED STATES OF AMERICA AND THE
DEMOCRATIC PEOPLE’S REPUBLIC OF KOREA {1994)

On 21 October 1994 the United States and the People’s Repubhc of Korea signed the above

Agreement following negotiations to resolve the nuclear 1ssue on the Korean Peninsula The text
of the Agreement 15 reproduced in the "Texts and Reports” Chapter of this 1ssue of the Bulletin

France-Japan

AGREEMENT ON CO-OPERATION IN THE FIELD OF RADIOACTIVE WASTE (1994}

On 4 August 1924 France and Japan signed a research and development co operation
Agreement on radioactive waste management The above Agreement i1s in ine with the previous
1992 bilateral Agreement in the field of the fuel cycle, nuclear safety research on reactors and
spent fuel reprocessing

The Agreement was concluded between the French Atomic Energy Commission (CEA) and
the Japan Atomic Energy Research Institute (JAERI), and 1t provides for a more comprehensive

exchange of information and experts arming at implementing a joint radioactive waste management
programme

Germany-Ukraine

AGREEMENT CONCERNING QUESTIONS OF COMMON INTEREST IN CONNECTION WITH
NUCLEAR SAFETY AND RADIATION PROTECTION (1993)

On 10 June 1993, the Government of the Federai Republic of Germany and the Government
of the Ukraine signed an Agreement on questions of common interest in connection with nuclear
safety and radiation protection [Bundesgesetzblatt 1994 li p 380]

The Agreement applies to nuclear installations and connected activities namely

- nuclear reactors, including decommussioned installations

- other installations of the nuclear fuel cycle

- radigactive waste treatment,
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- transport and storage of nuclear fuels or radioactive waste,
- production, use, storage, disposal and transport of radioisotopes

The Parties agree on a comprehensive exchange of nformation In case of an incident n
connection with the above mentioned activities, the Contracting Parties will inform each other
without delay They will also inform each other If activites other than those mentioned cause an
unusual increase in radicactivity

The Agreement was concluded for an unhmited penod of hime It may by terminated by each
Contracung Party giving six months’ notice The Agreement terminates the Agreement of 25
October 1988 between the Government of the Federal Republic of Germany and the Government
of the ex-USSR concerrung early notfication and exchange of informaton {See Nuclear Law Bulletin
Nos 42 and 45} The Agreement entered into force on 5 November 1993

Norway-Ukraine

AGREEMENT ON EARLY NOTIFICATION IN THE EVENT OF A NUCLEAR ACCIDENT AND
ON EXCHANGE OF INFORMATION ON NUCLEAR INSTALLATIONS (1994)

On 15 July 1994 Ukraine and Norway concluded the above Agreement in Oslo In the first
part of the Agreement, the Parties agree to inform each other dwectly and promptly on any nuclear
accident occurnng within therr ternitonal boundanes, in ine with the 1986 1AEA Convention on Early
Notification of a Nuclear Accident

The second part of the Agreement deals with exchange of information on nuclear installatons
and with the exchange of other technical information relevant to evaluating the possible
consequences of a2 nuclear accident

Ths exchange should enable the respective Parties to prepare in due time adequate measures
for protection of human beings and the environment

Slovenia-United States
ARRANGEMENT ON THE EXCHANGE OF TECHNICAL INFORMATION AND CO-OPERATION
IN NUCLEAR SAFETY MATTERS (1993)

The above Agreement between the United States Nuclear Regulatory Commission {USNRC)
and the Sloveman Nuclear Safety Administration {(SNSA) was concluded on 6 December 1993 and
published in the Official Gazette No 6 of Slovenia of 13 May 1994
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The Arrangement provides for

- exchange of technical information relating to the regulation of safety safeguards waste
management and the environmental impact of nuclear installations,

co-operation n safety research and development through the execution of joint
programmes and projects,

- assistance to Slovema safety personnel by orgamising training activities and assignments

- prowvision of addinonal safety assistance in case the technical advice to the Slovenian
authonties should not seem sufficient,

- adwvice and techrucal assistance in case of a significant nuclear incident or accident in
Slovenia involving a US-supphed nuclear power plant

This Arrangement will enter into force two months following an exchange of letters to that
effect by the Parties It will remain in force for a period of five years which can be extended by
wntten agreement of the Parties

MULTILATERAL AGREEMENTS

Nuclear Third Party Liability Conventions

The Conventions goverrung nuclear third party hability at international level are the Paris
Convention on Third Party Liability in the Field of Nuclear Energy and its Brussels Supplementary
Convention, and the Vienna Convention on Civil Lrabihty for Nuclear Damage The Jaint Protocol
links the Pans and Vienna Convention, thus extending thewrr geographical scope and prowiding for

greater protectuion of potential victims of a nuclear accident The tables below give the status of
these instruments

PARIS CONVENTION ON THIRD PARTY LIABILITY IN THE FIELD OF NUCLEAR ENERGY
AND BRUSSELS SUPPLEMENTARY CONVENTION

The Pans Convention of 29 July 1960 has a regional vocation ipso facto and entered into
force on 1 Apnl 1968 The Brussels Convention of 31 January 1963 Supplementary to the Parns
Convention provides for additsional compensation to that under the Pans Convention and entered
into force on 4 December 1974 The following tables give the status of ratification or accession to
both Conventions as at end QOctober 1994
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Signatones

Austna
Belgium
Denmark
Finland {acc )
France
Germany
Greece

ltaly
Luxembourg
Netherlands
Norway
Portugal
Spain
Sweden
Switzerland
Turkey
Umited Kingdom

Signatones

Austna
Belgium
Denmark
Finland {acc }
France
Germany
Italy
Luxembourg
Netherlands
Norway
Span
Sweden
Switzerland
United Kingdom

Pans Convention

Date of ratification or accession

Convention 1964 Additionat 1982 Protocol
Protocol

3 Aug 19686 3 Aug 1966 19 Sept 1985
4 Sept 1974 4 Sept 1974 16 May 1989
16 June 1972 16 June 1972 22 Dec 1989
9 Mar 1966 9 Mar 1366 6 July 1990
30 Sept 1975 30 Sept 1975 25 Sept 1985
12 May 1970 12 May 1970 30 May 1988
i7 Sept 19756 17 Sept 1976 28 June 1985
28 Dec 1979 28 Dec 1979 1 Aug 1991
2 July 1873 2 July 1973 3 June 1986
29 Sept 1977 29 Sept 1977 28 May 1984
31 Qct 1961 30 Apr 1965 7 Oct 1988

1 Apr 1968 1 Apr 1968 8 Mar 1983
10 Oct 1961 5 Apr 1968 21 Jan 1986
23 Feb 1966 23 Feb 1968 19 Aug 1985

Brussels Supplementary Convention

Date of ratification or accesson

Convention and 1964 Additonal

Protocol

20 Aug 198%
4 Sept 1974
14 Jan 1977
30 Mar 1966
1 Oct 1975
3 Feb 1976

28 Sept 1979
7 July 1973
27 July 19686
3 Apr 1968

24 Mar 1966
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Protocol 1982

20 Aug 1985
10 May 1989
15 Jan 1990
11 July 1990
25 Sept 1985
14 June 1985

1 Aug 1831

13 May 1986
29 Sept 1988
22 Mar 1983

8 Aug 1985



VIENNA CONVENTION ON CiViL LIABILITY FOR NUCLEAR DAMAGE

The Vienna Convention of 21 May 1963 on Civit Liability for Nuclear Damage has a world
wide vocaton and entered into force on 12 November 1977 The following table gives the
status of signatures, ratfications, accessions to the Convention as at end October 19394

State

Argentina
Armenia
Bolivia
Brazl
Bulgana
Camergon
Chile*
Caolombia
Croatia
Cuba
Czech Repubiic
Egypt
Estonia
Hungary
Lithuaria
Macedoria
Mexica
Mgrocco
Niger

Peru
Philippines
Poland
Romania
Stoveria
Spain

Trimidad & Tobago

United Kingdom
Yugoslavia®*

Succ = SuCCessIon

»

LR

Vienna Convention

Date of Signatare

10 Oct 1966

18 Aug 1988
21 May 1963

10 Dec 1964

19 Aug 1965

30 Nov 1984

21 May 1963

6 Dec 1963

11 Nov 1964
21 May 1963

indicates reservation/declaration

Status of signatures ratifications 3ccessions successions

Date of Deposet of Instrument

2% Apr 1987 (ratf )
24 Aug 1993 faccess )
10 Apr 1968 (access )
26 Mar 1993 (access )
24 Aug 1994 {access)
6 Mar 1964 (access )
23 Nov 1989 (rauf)

29 Sept 1992 (succ notf)
25 Oct 1965 trauf )

24 Mar 1994 (access )

5 Nov 1965 (rauf }

9 May 1994 {access )

28 July 1989 (access }

15 Sept 1992 (access |

8 Apr 1984 {succ nott ]
25 Apr 1989 {access |

24 July 1979 laccess )
26 Aug 1980 laccess )
15 Nov 19865 {ratf }

23 Jan 1990 {access )
29 Dec 1992 (access )
7 July 1982 (succ notuf)

31 Jan 1966 {access )

12 Aug 1977 {ratut}

On 28 Apr 1992 the Drector General recerved a Note from the Permanent Mission of the Sociahist

Federal Repubhc of Yugoslawia informing mm that nter aha the Federal Bepublic of Yugoslavia (Serbia
and Montenegro) “shall continue to fulfil all the nghts conferred to and obhgations assumed by the
Socialist Federal Republic of Yugoslawia in international relations including
mternational treaties ratfied or acceded to by Yugoslavia®
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JOINT PROTOCOL RELATING TO THE APPLICATION OF THE VIENNA CONVENTION AND
THE PARIS CONVENTION

The Joint Protocol of 21 September 1988 relating to the Apphcation ot the Vienna
Convention and the Pans Convention entered wnto force on 27 Apnl 1992 The foliowing table gives
the status of signatures, ratifications, accessions to the Joint Protocol as at end October 1994

Joimint Protocol

Status of signatures ratifications acceptances approvals accessions

State Date of Signature Date of Deposit of Instrument
Argentina* 21 Sept 1988

Belgium* * 21 Sept 1988

Bulgana* 24 Aug 1994 (access )
Cameroon® 7 Dec 1988 28 Oct 1991 {ratf )

Chile* 21 Sept 1988 23 Nov 1989 (ratif )
Croatia* 10 May 1994 {access )

Czech Republic
Denmark* *’

21 Sept 1988

24 Mar 1994 (access }
26 May 1989 {rauf )

Egypt* 21 Sept 1988 10 Aug 1989 {ratif )
Estonia* 9 May 1994 {access )
Finland** 21 Sept 1988 3 Oct 1994 (ranf )
France** 21 June 1989

Germany** 21 Sept 1988

Greece** 21 Sept 1988

Hungary * 20 Sept 1989 26 Mar 1990 (approv )
ltaly* * 21 Sept 1988 31 July 1991 [ratif }
Lithuama* 20 Sept 1993 {access )
Morgcco 21 Sept 1988

Netherlands® *? 21 Sept 1988 1 Aug 1991 (accept }
Norway** 21 Sept 1988 11 Mar 1991 (ranf )
Philippines* 21 Sept 1988

Poland™* 23 Jan 1990 (access )
Portugal** 21 Sept 1988

Romamia® 29 Dec 1992 {access )
Spain** 21 Sept 1988

Sweden** 21 Sept 1988 27 Jan 1992 (ratif )
Switzerland* * 21 Sept 1988

Turkey** 21 Sept 1988

21 Sept 1988

United Kingdom* *

* Vienna Convention State
. Pans Convention State
Does not include the Faroe Islands

For the Kingdom n Europe
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TLATELOLCO TREATY FOR THE PROHIBITION OF NUCLEAR WEAPONS IN LATIN
AMERICA AND THE CARIBBEAN

Duning 1994 the Tlatelolco Treaty of 14 February 1967 for the Prohibition of Nuclear
Weapons n Latin Amenca and the Canbbean entered into force in three new countnes Argentina
{18 January) Chile (18 January) and Braz:l {30 May) (see Nuclear Law Bulleun Nos 6 14 and 29)

However, the positions of the three countnes regarding the Treaty were not identical
Argentina ratified the Treaty on 10 November 1993 and in accordance with its Article 28(2)
declared that 1t would enter into force for 1t automatically Brazil and Chile had not made a
declaration in accordance with Article 28(2) when they rattfied it (Brazil in 1968 and Chile in 1874)
The Treaty entered into force for both countries only when they made their respective declarations
in 1994 as explained above

At present there are twenty-seven countries which have undertaken that any production or
use of nuclear weapons was prohibited on their terntory Also, the Cuban Government has declared
that Cuba would become a Party to the Tlatelolco Treaty as soon as it entered into farce in
Argentina and Brazl and some action in this respect ts therefore expected

The Tlatelolco Treaty is suppiemented by two Additional Protocols (see Nuclear Law Bulietin
Nos 6, 14 and 29} Protocol No | {ratified by France the Netherlands, the United Kingdom and the
United States) extends the Treaty s obligations to countries which are outside 1ts geographical area
but which discharge international obligations therein The purpose of Protocol No i {ratified by
China France the United Kingdom, the United States and the USSR) 1s to guarantee observance
of the nuclear-free zone by nuclear-weapon States

The Treaty has been amended three times to date On 3 July 1990 and 10 May 1991 to
accept new Parties (Canibbean area and Belise) and, more recently on 26 August 1992 These
latter amendments which concern Articles 14-16 19 and 20 aim to improve controis avoid
duplication with the IAEA inspections and prowvide a better protection of industnal secrets

The following table gives the status of the Treaty as on 11 October 1994

Tlatelolco Treaty

Contracting Parties Date of ratrfication/
accession/approval
Treaty 1990/91 Amendments 1992 Amendment
Antigua and Barbuda 11 Oct 1983
Argentina 18 Jan 1994 18 Jan 1994 18 Jan 1994
Bahamas 26 Apr 1977
Barbados 25 Apr 1969
Bohlivia 18 Feb 1969
Brazit 29 Jan 1968 30 May 1994 30 May 1994
Colombia 4 Aug 1972
Costa Rica 25 Aug 1969
Chile 9 Oct 1974 18 Jan 1994 18 Jan 1994
Domimnica 4 June 1993
Domirican Republic 14 June 1968
Ecuador 11 Feb 1969
Ei Salvador 22 Apr 1968 22 May 1992
Grenada 20 June 1875 17 Sept 1991
Guatemala 6 Feb 1270
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Contracting Partias

Treaty
Haitt 23 May 1969
Honduras 23 Sept 1968
Jamaica 26 June 1969
Mexico 20 Sept 1967
Nicaragua 24 Oct 1968
Panarma 11 June 1871
Paraguay 19 Mar 1969
Peru 4 Mar 1969
St Vincent & the Grenadines 14 Feb 1992
Sunname 10 June 1877
Trimdad & Tobago 3 Dec 1970
Uruguay 20 Aug 1968
Venezuela 23 Mar 1970
Additional Protocol |

Contracting Parties

France
Netherlands
Umted Kingdom
United States

Protocol il
Contracting Partias

China People s Hepublic of
France

Umted Kingdom

United States

USSR

Date of Ratfication

24 Aug 1992
268 July 1971
11 Dec 1989
23 Nov 1981

Date of Ratfication

12 June 1974
22 Mar 1974
11 Dec 1969
12 May 1971
8 Jan 1979
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13 Mar 1992
24 Oct 1991/
10 Apr 1992

1 Sept 1993

13 June 1994 13 June 1994

30 Aug 1994




TEXTS AND REPORTS

TEXTS

USA - DPRK

Agreed framework between the United States of America and
the Democratic People’s Republic of Korea

Geneva, October 21, 1994
[IAEA INFCIRC/457]

Delegations of the Governments of the United States of America (U S ) and the Democratic
People's Repubhic of Korea {DPRK) held talks in Geneva from September 23 to October 21 1994
10 negonate an overall resolution of the nuclear 1ssue on the Korean Peninsula

Both sides reaffirmed the importance of attaming the objectives contained in the August 12
1994 agreed statement between the US and the DPRK and upholding the principles of the
June 11, 1993 jont statement of the US and the DPRK to achieve peace and secunty on a
nuclear-free Korean Peminsula The U S and DPRK decided to take the foliowing actions for the
resolution of the nuclear 1ssue

I Both sides will co operate to replace the DPRK'’s graphite moderated reactors and related
faciities with hight-water reactor (LWR} power plants

1) In accardance with the October 20, 1994 letter of assurance froam the U S President the
U S will undertake to make arrangements for the provision to the DPRK of a LWR project
with a total generating capacity of approximately 2 000 MW!e} by a target date of 2003

The U'S will organize under its leadership an international consortium to finance and
supply the LWR project to be prowided to the DPRK The U S representing the
international consortium, will serve as the principal point of contact with the DPRK for
the LWR project

- The US representing the consortium will make best efforts 10 secure the conclusion
of a supply contract with the DPRK within six months of the date of this document for
the provision of the LWR project Contract talks will begin as soon as possible after the
date of this document

As necessary the US and the DPRK will conclude a bilateral agreement for co
operation in the field of peaceful uses of nuclear energy

2} In accordance with the October 20, 1994 letter of assurance from the U $ President the
U S representing the consortium, will make arrangements to offset the energy foregone
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due to the freeze of the DPRK s graphite-moderated reactors and related facilites, pending
completion of the first LWR unit

Alternative energy will be provided in the form of heavy ol for heating and electricity
production

Deliveries of heavy oif will begin within three months of the date of this document and
will reach a rate of 500,000 tons annually, 1n accordance with an agreed schedule of
delivenes

3) Upon receipt of U S assurances for the prowision of LWR's and for arrangements for
intenm energy alternatives, the DPRK will freeze its graphite-moderated reactors and
related faciities and will eventually dismantie these reactors and retated facilines

The freeze on the DPRK's graphite-moderated reactors and related faciliiies will be fully
implemented within one month of the date of this document Dunng this one-month
penod, and throughout the freeze, the International Atomuc Energy Agency (LAEA] wili
be allowed to monitor this freeze and the DPRK will provide full co-operation to the
|AEA for this purpose

Dismantlement of the DPRK’s graphite-moderated reactors and related facilities will be
completed when the LWR project 1s completed

The U S and DPRK will co-operate in finding a method to store safely the spent fuel
from the 5 MW({e} expenmental reactor dunng the construction of the LWR project, and
to dispose of the fuel in a safe manner that does not involve reprocessing in the DPRK

4) As soon as possible after the date of this document, U S and DPRK experts will hold two
sets of experts talks

At one set of talks, experts will discuss 1ssues related to alternative energy and the
replacement of the graphite-moderated reactor program with the LWR project

At the other set of talks, experts will discuss specific arrangements for spent fuel
storage and ultimate disposition

The two sides will move toward full normahzation of political and economic relations

1) Within three months of the date of this document both sides will reduce barriers to trade
and investment, including restrictions on telecommunications services and financial
transactions

2) Each side will open a haison office in the other’s capital following resolution of consular
and other techncal issues through expert level discussions

3) As progress 1s made on issues of concern to each side, the U S and DPRK will upgrade

bilateral relations to the ambassadonal level

Both sides will work together for peace and secunty on a nuclear-free Korean Perinsula

1) The US will provide formal assurances to the DPRK against the threat or use of nuclear
weapons by the U S
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2) The DPRK will consistently take steps to implement the North South Joint Declaration on
the Denucieanization of the Korean Peninsuia

3) The DPRK will engage in North-South dhalogue, as this agreed framework will help create
an atmosphere that promotes such dialogue

v Both sides will work together to strengthen the international nuclear non proliferation regime

11 The DPRK wiil remain a party to the Treaty on the Non-Proliferation of Nuclear Weapons
{NPT) and will allow mplementation of its Safeguards Agreement under the Treaty

2) Upon conclusion of the supply contract for the provision of the LWR project ad hoc and
routine inspections will resume under the DPRK s Safeguards Agreement with the |AEA
with respect to the facihties not subject to the freeze Pending conclusion of the supply
contract, inspections required by the IAEA for the continuity of safeguards will continue
at the facihities not subject to the freeze

3} When a sigmficant portion of the LWR project 1s completed but before delivery of key
nuclear components, the DPRK will come into full comphance with 1ts Safeguards
Agreement with the JAEA {INFCIRC/403), including taking all steps that may be deemed
necessary by the IAEA, following consultations with the Agency with regard to vernfying

the accuracy and completeness of the DPRK’s wnitial report on all nuclear maternial in the
DPRK

REPORTS

AUSTRIA

Austnan Position Paper on Euratom*
1 Austria’s general policy in the field of nuclear energy

In principle Austna agrees to and s in a position to adopt the acquisitions and experience in
the area of Euratom

As a consequence of a 1978 referendum on the peaceful use of nuclear energy, Austrian faw
prahibits the construction or operation of instailatons whose object 1s to produce electrnicity by

nuclear fission for energy supply Austria will maintain this legal status also after its accession to
the European Umon

* This report was prepared by the Austnian Federal Chancellery in the context of negotiations for Austria s

accession to the European Umion
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Taking into account the deterrunation of Austria’s population to prohubit nuclear power
generation the Austnan Federat Government is striving to take on the task of a peacemaker in the
efforts to create a nuclear free zone wn Central Europe Thus Austna would contnbute to improving
the possibiities of Central and Eastern European countnes to renounce the use of nuclear energy
In this context bilateral activibes armed at reducing the potential dangers for neighbouring countnes
of nuciear mstallations near boundanes take precedence

In international organisations as weli as In international negotiations Austna endeavours -
proceeding from estabhshed international law - to foster the instruments of international law in the
ight of growing needs for secunty and for purposes of environmental protection

Another essential instrument s co-operation with other States, based on bidateral information
agreements concerning i1ssues of nuclear secunty and rachation protection Austna intends to focus
its particular attention, also i future, on furtherng the development of this co-operation

In practice the European Union has no common policy related to the peaceful uses of nuclear
energy, but imits 1ts co-operation to security areas

Austria welcomes the views expressed by representatives of the European Commussion at the
“clarfication contacts™ in December 1992 that the interpretauon of the Euratom Treaty has been
amended n the hight of developments n the field of soctal and economic policy and that parts of
the onginal goals of that Treaty have not expenenced commonly shared developments

Austna finds this atbitude confirmed by wiews taken by several Member States of the
European Union withun the Union ntself as well as towards third States This 1s why Austrnia stnives
for an embodiment of this interpretation and of its attitude 1n a declaration in its accession to the
Treaty Also, as a future member of the European Umon, Austna mtends to maintamn its pohicy
the field of nuclear energy as referred to above

2 Safeguards

Austria agrees in principie to adopt the existing safeguards system of Euratom Nonetheless,
Austna plans to maintain its own Nauvonal Safeguards Authonty alter its accession, in addition to
the European system

Thus Authority 1s of parucular retevance with regard to the areas of "physical protection 7,
"export control”, "detection and controf of nuclear matenal llegally transferred to Austna” and
*further development of international safeguards”

To clanfy the necessary details concerning the compatbihty between the Euratom Safeguards
Directorate in Luxembourg and the Austnan Safeguards Authonty, talks on experts level are already
bemng envisaged

The accession to the European Umon will require Austna to denounce the existing Safeguards
Agreement with the IAEA which wiil then be superseded by the corrasponding agreement between
Euratom, 1ts Member States and the JAEA

with regard to sts active nan-prohferation policy which Austna intends to continue also after
its accession, Austrnia considers its full participation in the information flow between all EU
mnstitutions involved and the EU Member States as early as possible as a highly desirable
prerequisite for the success of these efforts
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Austria 1s partuicularly interested in participating in the work concerning the development of
international safeguards in close co-operation wiath the Secretariat of the IAEA and the Euratom
Safeguards Directorate

In this connection, the supply of nuclear matenal for the Austnian research reactors, which
import therr nuclear fuel from the United States, 1s also important Due to Austria’s accession 10
the European Umion the co-operation agreement between it and the United States wili be
denounced, as Austria then will participate in the bilateral agreement between Euratom and the
Linited States The Euratom Supply Agency will, by that time, be included in the commercial supply
contracts as a Contracting Party

3 Physical Protection

Austna s a Party to the Convention on the Physical Protection of Nuclear Matenial which
refers pnmarily to international shipments and not to nationai physical protection systems Al EU
Member States as well as the Commussion itself are Parties to this Convention

Austnia does not expect to meet any problems in this area with regard 1o its accessian In the
framework of 1ts active non-proliferation policy Austna, together with other States will endeavour
to promote the further development of the rules and mechamisms for national systems of physical
protection

4 Export controls

Like all Member States of the EU, Austna s a member of the "Zangger Committee” and of
the "Nuclear Suppliers Group” Its commitments are based on the Non-Proliferation Treaty (NPT}

Austna welcomes the international determination to restrict traffic 1n strategic goods in the
nuclear area in the interest of security policy as a decisive contribution 1o improve international
nuclear security

Austna therefore pursues with interest current work on a draft of a general EU regulation on
export controls {which will also deal with the export of goods contained in the "Nuclear List” and
in the "Dual Use List™) and supports these efforts
5 Radiation protection

5 1 Basic safety standards (dose limits}

The EU law concerming radiation protection is currently being revised on the basis of the
Recommendanons of the International Commussion on Radiological Protection {ICRP 60)

Austna will adapt its legal norms to the new EU regulations after their entry into force (which
will presumably take place at the earhest some time in 1994)

As the present Austnan basic safety standards in the field of radiation protection are stricter
than those of the EU, Austria proposes the transitional penods specified below which are to secure
that the stricter Austnan standards can be maintained unul the entry into force of the new and at
least equivalent EU regulations Austria agrees however to reconsider the i1ssue during these
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transitional periods, together with the Comrmission, with respect to an earlier adoption of the
standards in the relevant fields

- Council Directive 80/836/Euratom of 15 July 1980 (amending the Directive laying down
the basic safety standards for the health protection of the general pubhc and workers
agawnst the dangers of tozing radiation}

Austna proposes a transitional penod until 31 December 1997 so as to carry out the
above mentioned adaptation to the new basic safety standards of the EU

- Counci Regulation (Euratom) No 3854/87 of 22 December 13987 {laying down maximum
permitted ievels of radioactive contamination of foodstuffs and feedingstuffs following a
nuclear accident or any other case of radiological emergency)

Austria proposes a transiional pertod until 31 December 2002 as the respective Austnan
ﬂ l l lﬁ

dose imits are mat
COSe iMils are mainy 1ower

- Councid Regulation (EEC) No 737/80 of 22 March 1990 (on the condibons governing
imports of agrnicultural products onginating in third countnes following the accident at the
Chernobyl nuclear power station and

- Counci Regulation (EEC) No 588/92 of 9 March 1892 {establishing a st of products
excluded from the apphcation of Council Regulation (EEC) No 737/90)

As the corresponding Austnan dose imits are mamly lower than those of the EU, Austna
proposes with regard to these regulations a transitonal penod until 31 December 1998,
unless these regulations (which are currently bound to expire on 31 May 1995) are
extended without taking into consideration the ICRP-60 Recommendations

& 2 Radiation protection system

Since the Member States of the European Union are obhged to establish and mantain a
radiation protection system (Article 33 of the Euratom Treaty) and to communicate the results to
the Joint Research Centre in 1SPRA (Italv) Austna - like the other candidates for accession - 1S

intaractad n
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5 3 Nuclear safety

Austnia 1s particularty interested in furthenng safety critena this interest is being displayed,
among other things, in 1ts active co-operation in the eiaboration of the internationai Convention on
Nuclear Safety in the framework of the IAEA, as well as in its co-operation in estabhshing a Nuclear
Protocol in the framework of the European Energy Charter

Although the EU has not issued spectfic common rules on nuclear safety, Austria attaches
great importance to the Council Decision of 22 July 1975 {on technological problems related to the
safety of nuclear energy), as it corresponds to the Austnan efforts aimed at improving the exchange
of information and the harmonization of safety regulations These aspects are gamning particular
current importance with regard to the safety of Eastern European nuclear power plants which are
reaarded as a particular danger by the Austnan population

Although Austrnia welcomes the efforts made by the EU in the framework ¢of the PHARE and
TACIS programmes for the support of the reform process in Eastern Europe Austria emphasizes its
interest in companng analyses of the energy sector in order to identify the economically and

P L N Y oot ammennn $r e
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From the Austrian point of view the efficient utilization of energy and the development ¢f non
nuclear alternatives are of particular importance in this connection

6 Shipments of radioactive waste

Due to the result of the 1978 referendum Austnia has renounced the use of nuclear fission
for producing electnecity this 1s why Austna has only a very small capacity for reprocessing or
intermediate storage of low or medium level radioactive waste There 15 no final disposal facility for
these wastes or any disposal capacity for high level nuclear wastes in Austna

Considening Council Directive 92/3/Euratom of 3 February 1992 {on the supervision and
control of shipments of radicactive waste between Member States and into and out of the
Community) as well as the critena of the EEC Draft Council Regulation on "shipments of radicactive
material within the European Community™ [COM(92)5201, further the Decision of the European
Court of Justice C-2/90 of 9 July 1992 Austria takes the view that as a future member of the
European Union - 1t will not be obliged toc permit the import of radioactive wastes from ancther
Member State of the European Union or from a third State with the object of reprocessing
intermediate or final disposal

7 Third party hability in the field of nuclear energy

As a country without nuclear power plants Austna’s role in the case of a nuclear accident
would primarily be that of an affected party For this reason Austria will initiate raufication of the
1960 Pans Convention on Third Party Liability in the Field of Nuclear Energy if possible before its
accession to the European Union

8 lrradiation of foodstuffs

In Austria - as in most Member States of the EU - the treatment of foodstuffs and additives
with 1onizing radiation 1s prohibited without a special permit

9 Nuclear research

Due to the fact that Article 130f of the Treaty establishing the European Economic
Community as amended by the Treaty on the European Union, prescribes the promotion of all
common research activities as an objective of the Community, Austna will adopt the acquisitions
in this area (including the R&D framework programme)

As the fourth framework programme will be financed by the general budget of the EU Austria
{as a future Member of the European Urmion) will also contribute to it In the area of nuciear research
this imphies the indirect participation in the financing of the research programmes "Safety of Nuclear
Fission™ and "Controtled Nuclear Fission”

The extent of a contstngent direct participation in these programmes has yet to be determined
by Austria As a Member State of the European Union, Austria will endeavour however within the
framework of the common as well as of the national research policy - to move ahead n particular
in the area of efficient utithzation of energy and of renewable sources of energy
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10  External nuclear relatons
10 1 Buateral information agreements

Austna conswders that, taking into account Articies 105, 106 of the Euratom Treaty, all
existing bilateral information agreements on nuclear secunty and radiation protection {except the
1969 co-operation agreement with the United States) wili continue to reman in force

10 2 Headguarters Agreement with the IAEA

Austna considers that its accession to the European Umion does not require the Headquarters
Agreement with the JAEA to be amended and, in particular, that the faciities of the |IAEA in the
Seibersdorf Centre - due to thewr extra-territonality - will not be subject to Euratom safeguards

Furthermore Austna s of the opmion that the agreements between Austria and the |AEA
relating to other areas of secunty, as for instance the "Techmical Subsidary Agreements to the
Headquarters Agreement”, will continue te be subject to implementanon only by the Austnian
Authorities and the IAEA
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of Studies of the French-speaking Section of the Centre, and Narbert Pelzer Director of Studies of
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the Englsh-speaking Section, present the current state of research carned out by the French and
Enghsh Section respectively

Pierre Strohl after examinmng the concept of "the nuclear nsk”, makes an ongmnal and
perceptive in-depth study of all the questions related to prevention and management of this type
of risk on the one hand and of those related to the problem of compensation of damage caused by
a nuclear incident on the other In other words, he makes a sharp distinction between the regulation
of nuclear safety and the legal regime governing the third party hability of the operator of a nuclear
installatton The Appendix to his report sums up the views and suggestions of the participants put
forward during thew work

Norbert Pelzer analyses the problem of the hazards arising from the peaceful use of nuclear
energy, by subject-matter, with the present situation as a starung point and highlights the gaps and
drawbacks in each branch of nuclear law The topics dealt with concern internatiocnal co-operation
n the nuclear field, prevention of misuse of nuclear energy nuclear safety, nuclear third party
hability and radipactive waste management

This book which provides a thorough and documented analysis of the international law on
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Liabdity and compensation for nuclear damage - an international overview, published by the
OECD Nuclear Energy Agency, Pans, 1994, 201 pages

Thrs new NEA publication was prepared with the collaboration of Louise de La Fayette, an
expert in international law at the Department of Foreign Affairs and International Trade of Canada

A review of the ongin of the civil nuclear iabity concept, 1s followed by a descrniption of the
international nuclear third party lability and compensation régime, the nuclear msurance
arrangements and some selected national legisiative systems Current 1ssues still pending 1n this
field are also analysed the accident at Chernoby! and the need to improve the present civil nuciear
habihity system, unresolved problems, modernisation of the cwvil nuclear hability régime, an
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INTERNATIONAL ATOMIC ENERGY AGENCY

Agreements registered with the International Atomic Energy Agency, Eleventh Edition
Legal Senes No 3, IAEA, Vienna, 1994, 278 pages

In accordance with its Stawte, all agreements between the |IAEA and any members or
orgarusations, or agreements between members subject to approval by the JAEA must be registered
with it The Director General of the Agency must inform the Member States and the Secretary
General of the United Nations of such agreements This publication has been issued to comply with
this requirement and hsts all the agreements concluded up to 31 December 1993

The book i1s divided into three parts Part 1 consists of a chronological list, by date of entry
into force, of ali the agreements registered with the 1AEA Part [l 1s devoted to six multilateral
agreements for which the Agency 1s the depositary, they are already hsted in Part | but information
on the signatories and parties s given in Part H Part Il 1s the Country Annex, with an additional
section including international organisations and other parties with which the Agency has conciuded
agreeements, and gives a tabular, alphabetical presentation of the information set out in the other
two Parts
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