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Pursuant to article 1 of the Convention signed in Pans on 14th December, 1960, and which
came into force on 30th September, 1961, the Orgamisation for Economic Co-operation and
Development (OECD) shall promote policies designed

— to achieve the highest sustamable economic growth and emplovment and a nsmg
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standard of living 1n Member countrics, while mamtauung financial stabihity, and thus
to contnbute to the development of the world economy,

- tocontribute to sound economic expansion in Member as well as non-member countries
1n the process of economic development, and

- tocontnbute to the expansion of world trade on a multilateral, non-discriminatory basis
1n accordance with international obligations

The Signatones of the Convention on the OECD are Austnia, Belgium, Canada, Denmark,
France, the Federal Republic of Germany, Greece, Iceland, Ireland, Italy, Luxembourg, the
Netherlands, Norway, Portugal, Spain, Sweden, Switzerland, Turkey, the United Kingdom
and the United States The following countries acceded subsequently to this Convention (the
dates are those on which the instruments of accession were deposited) Japan (28th Apnl,
1964), Finland (28th January, 1969), Australha (7th June, 1971) and New Zealand
(29th May, 1973)

The Socahst Federal Republic of Yugoslavia takes part in certain work of the OECD
(agreement of 28th October, 1961)

The OECD Nuclear Energy Agency (NEA) was established on 20th Apnl, 1972, replacing
OECD'’s European Nuclear Energy Agency (ENEA) on the adhesion of Japan as a full
Member

NEA now groups all the European Member countries of OECD and Austraha, Canada,
Japan, and the Umted States The Comnussion of the European Commumties takes part in the
work of the Agency

The primary objectives of NE A are to promote co-operation between its Member governments
on the safety and regulatory aspects of nuclear development and on assessing the future role of
nuclear energy as a contributor to economic progress

Ths 1s acleved by

~ encouraging harmomsation of governments’ regulatory policies and practices in the
nuclear field, with particular reference to the safety of nuclear installations protection
of man aganst 1omsing radiation and preservation of the emvironment, radioactive
waste management, and nuclear third party hability and insurance,

—  keeping under review the techmeal and econonme charactenstics of nuclear power
growth and of the nuclear fuel cycle, and assessing demand and supply for the different
phases of the nuclear fuel cycle and the potential future contribution of nuclear power
to overall energy demand,

— developing exchanges of scientific and techmcal information on nuciear energy
particularly through participation in common services

- setting up international research and development programmes and undertakings
Jontly orgamsed and operated by OECD countnes.

In these and related tasks, NEA works in clase collaboration with the Internanonal Atomuc

Energy Agency in Vienna with which it has concluded a Co-operation Agreement, as well as
with other international orgamisations in the nuclear field.

LEGAL NOTICE

The Organisation for Economic Co-operation and Development assumes no habihty
concerning information published in this Bulletin

© OECD, 1984
Application for permission to reproduce or translate
all or part of this publication should be made to
Darector of Information, OECD
2, rue André-Pascal, 75775 PARIS CEDEX 16, France
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LEGISILATIVE AND
REGULATORY
ACTIVITIES

® Argentina

NUCLEAR LEGISLATION

1983 Decree creating an Advisory Committee on Nuclear Affairs

Decree 159 of 13th December 1983 establishes an Advisory Committee on
Nuclear Affairs whose purpose is to propose legislation to Congress regarding
the objectives of Argentina's nuclear policy and the mechanisms for carrying
it out. The Committee 15 also charged with the task of preparing a proposal
for the reorgamsation of the Argentine National Commission for Atomic Energy.

The Committee, headed by the Mimister of External Relations and
Culture, was to have presented its conclusions to the Argentine President
within two months following 1ts creataion.

e Australia

RADIATION PROTECTION

1980 Radiation Safety (Qualifications) Regulations as amended in 1984

These Regulations, promulgated pursuant to the provisions of the
Radiation Safety Act, 1975-1979, were published 1n the Government Gazette
(No. 39) of 6th June 1980. Under the Regulations, persons engaged 1n
activities such as 1ndustrial radiography, veterinary therapy, installation or
repalr of X-ray apparatus or any equipment 1ncorporating radiocactive
substances are required to pass a radiation safety examination or to possess
an approved qualification 1n radiation. The Regulations authorise the
National Health and Medical Research Council to exempt persons from compliance



with these requirements or, conversely, to impose such requirements on persons
other than those designated above. A list of subjects that 1s to comprise the
syllabus of the examination 1s also provided.

An amendment to the above Regulations, Radiation Safety
(Qualifications) Amendment Regulations (1984}, published i1n the Government
Gazette of 19th April 1984, establishes the fees to be paid for the
examlnation.

Mines Safety Control (Radiation Protection) Regulations (1981) (Northern
Territory of Australia)

The above Regulations (Regulations 1981, No. 30) were promulgated on
25th September 1981 pursuant to the Mines Safety Control Act and were notified
in the Northern Territory Government Gazette on 28th September 1981. The
provisions of the Regulations are intended to prevent or 1limit the radiation
risk to persons involved in the mining or milling of radioactive ores.

The Regulations set forth duties and responsibilities of owners,
managers and employees of those mines to which the provisions of the Code of
Practice on Radiation Protection in the Minming and Milling of Radioactive Ores
(1980) apply. The duties established by the Regulations are identical with
those set forth in the above-mentioned Code for such persons. The
Regulations, however, also add a penalty provision providing that a person who
contravenes or fails to comply with the Regulations shall be subject to a fine
not exceeding 500 Australian dollars.

The Code 1tself 1s set forth as Schedule I of the Regulations. In
addition to outliming the duties of mine operators, managers and employees,
the Code also establishes radiation standards and exposure limits for
employees and members of the public, requires health surveillance of employees
in the form of medical examinations and provides for the management of
radioactive wastes.

Health (Radiation Safety) Act 1983 (Victoria)

The above Act (No. 9889), enacted on 17th May 1983 by the Legislative
Council amd Legislative Assembly of the State of Victoria, amends the Health
Act 1958 and the Nuclear Activities (Prohibitions) Act 1983. The purpose of
the Act 1s to regulate the keeping and use of radioactive substances and
radiation apparatus and to provide for protection against the harmful effects
of radiation. Thts purpose 1s accomplished primarily through the addition of
a new Section to the Health Act 1958. The Section, entitled "Radiation
Safety', establishes guidelines for the registration and licensing of certain
radiation apparatus and sealed radioactive sources. The new Section also
authorises the Governor in Council to make regulations in specified areas,
including, inter alia, inspection of premises, medical examinations,
record-keeping, transport and disposal of radioactive substances and,
generally, safeguarding the health of the public and employees.

The Act also sets up a Radiation Advisory Committee and a Radiographers
and Radiation Techmologists Registration Board of Victoria and provides for



their membership and temms of reference. In particular, the duties of the
Radiation Advisory Committee 1nclude advising the competent Minister or Health
Commission on such matters as promotion of radiation safety procedures,
criteria for licensing and registration, practices concerning certain
radioactive substances and use of radiations, periodic safety assessments of
apparatus and sources, and any other matters referred to it by the Mimister.

Additionally, the Act amends the Nuclear Activities (Prohibitions) Act
1983 1n respect of certain licemsing provisions.

Health (Radiation Safety) Regulations 1984 (Victoria)

The above Regulations (Statutory Rules 1984, No. 191) were promulgated
on 8th May 1984 pursuant to the Health Act 1958, as amended by the Health
(Radiration Safety) Act 1983 (see above). The Regulations repeal the
Irradiating Apparatus and Radioactive Substances Regulations 1959.

The provisions of the Regulations generally are designed to safeguard
the public, patients and employees of registered premises from the harmful
effects of radiation. This purpose 1s accomplished through detailed
regulations and supplementary schedules which concern, inter alia

- licensing of specified operators, registration and safety testing of
certain radiation apparatus and sealed radioactive sources,
standards for adequate facilities and general safety precautions,
1ncluding labelling and provision of instructions to employees, that
are to be 1mplemented by owners of registered sources and apparatus,
licensees of unsealed radiloactive sources and persons responsible
for radioactive substances;

- medical examnations for employees and research personnel, radiation
protection lumits for workers and members of the public, use of
personal monitoring devices and control of patient radiation dosages,

- disposal of radioactive waste, particularly with regard to discharge

of material into sewage systems or through stacks, pipes or simlar
conduits;

- transportation of radiocactive waste, with particular regard to the
storage and packaging of such materials and actions to be taken 1in
the event of vehicular or package damage. Compliance with specified
International regulations also 1s required.

In addition, the Regulations also establish enforcement procedures,
such as 1nspection and seizure, and penalties for non-compliance. Exemptions
for certain devices are also granted with authority given to the Health
Commission to declare exemptions of any other apparatus or source which 1t
considers to be without significant radiation hazard.

Detailed schedules are 1ncluded which supplement the Regulations and
which primarily concern licensing and registration requirements.

On 10th July 1984, minor changes were made to the above Regulations by
means of the Health (Radiation Safety) (Amendment) Regulations 1984, No. 236



Code of Practice on Radiation Protection in the Mining and Processing of
Mineral Sands {1982) (Western Australia)

The above Code for Western Australia, which has been 1n force since
1st September 1982, has as 1ts purpose the prevention, limitation or
minmimisation of radiation exposure to persons engaged 1n all stages of the
mineral sands mining and processing operations. To this end, the Code
establishes radiation safety practices for the mineral sands industry 1in
Western Australia.

The Code prescribes, not only for operators and managers of mines and
processing plants but for their employees as well, certain duties designed to
ensure that exposure 1s kept as low as reasonably practicable. Basic
radiation standards and exposure limits for employees and for members of the
public are set forth and derived limits are established as an aid in
conducting a radiation protection programme. The Code further requires that
two types of monitoring be carried out. positional monitoring to measure
radiation levels or contamination at specific positions in the mine or plant
and personal mohitoring to determine the exposure of individuals to i1onizing
radiation. Health surveillance, in the form of medical examinations for
radiation workers, also i1s required. The examinations are based on the need
to determine an individual's fitness to undertake the work amd not on possible
exposure to radiation, 1t being emphasised that the purpose of the Code 1s to
minl@ise exposure.

The Code also provides for the management of wastes, again with a view
to keeping contaminant concentrations and dose rates within specified levels.
Finally, provision is made for the rehabilitation of those sites in which
mining or processing operations have ceased by restoring the areas to
designated average radiation levels.

Radiation Safety (General) Regulations 1983 (Western Australia)

These Regulations came into effect six months after their publication
1n the Govermment Gazette (No. 12) of 21st February 1983. The primary
provisions of the Regulations, which are intended to ensure radiation safety
for the public and for radiation workers, are divided into the following four
categories.

1. General precautions and requirements relating to radiation safety

The Regulations under this category outline actions to be taken in the
event excessive radiation doses are received by 1mdividuals or excessive
concentrations of radioactive substances are released. They lay down the
radiation safety precautions to be taken by both radiation safety officers and
the person 1n whose name premises, apparatus or products are registered.
Provision 1s also made for personal momitoring of radiation workers.

2. Radioactive substances

These Regulations concern safety precautions to be taken with regard to
designated radiocactive substances. They 1mpose restrictions on the activities
of licensees and certain others with regard to radioactive substances and



establish conditions that may be imposed on the registration of premises The
person in whose name premises are registered 1s charged with further
responsibilities regarding the manufacture, use and storage of radioactive
substances. These responsibilities concern, inter alia, the labelling and
storage of radioactive substances and recordkeeping and reporting practices
The Regulations further govern the release and disposal of radioactive
substances and the actions to be taken 1n the event of employee

contamination. Also, licensees are gemerally forbidden to deal with
radioactive substances 1n such a way as to expose employees to airborne
radioactive material exceeding specified levels.

3. Irradiating apparatus

The Regulations under this category include conditions that may be
mposed on the registration of irradiating apparatus or premises on which such
apparatus 1s operated. Exemptions from licensing requirements are established
as well as restrictions on the use of certain i1rradiating apparatus

4. Electronic products

This category concerns regulations specifically addressing microwave
ovens and lasers.

(] [+

In addition to these four broad categories, the Regulations provide
detalled schedules that include dose equivalent limits and maximum permissible
exposure levels, registration and licensing forms, exemption and maximum
concentration tables, requirements for the operation of i1rradiating apparatus
and for premises on which such apparatus 1s used, and conditions imposable on
registration of irradiating apparatus.

The Regulations also repeal the Radicactive Substances Regulations
1958, as amended.

REGIME OF RADIOACTIVE MATERIALS

Radioactive Ores and Concentrates (Packaging and Transport) Regulations (1980)
(Northern Territory of Australia)

KRegulations 1980, No. 30, were 1ssued on 2lst July 1980 pursuant to the
provisions of the Radioactive Ores and Concentrates (Packaging and Transport)
Act and published 1n the Northern Territory Govermment Gazette of
1st August 1980. The primary purpose of the Regulations 1s to lay down
specific record-keeping practices for persons licensed to transport and store
radioactive material.

Additionally, applications made under the Act for transport or storage
1i1cences are to be made 1n accordance with forms provided i1n the Regulations
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Similarly, forms are prescribed for the licences which are 1ssued and for the
reports that certain licensees are required to make on the conduct of theair
work 1n accordance with the licence.

TRANSPORT OF RADIOACTIVE MATERIALS

Radiation Safety (Transport of Radioactive Substances) Regulations (1982)

The above Regulations, which came 1nto operation three months after
their publication in the Government Gazette (No. 103) of 24th December 1982,
essentially require carriers and consignors of radioactive substances to
comply with certain provisions of the 1973 International Atomic Energy Agency
Regulations for the Safe Transport of Radioactive Materials as specified in

Schedule I of the Regulations. o

The Regulations further forbid interference with the contents of
consignments, with labels and markings and with documents relating to
consignments and also amend the Radioactive Substances Regulations of 1958 by
repealing several of 1ts regulations and schedules. Finally, the transport of
radioactive substances in Western Ausralia, as well as the storage, packing
and stowing of such substances for transport, 1s to be accomplished in
accordance with the 1982 Code of Practice for the Safe Tramsport of
Radi1oactive Substances and the IAEA Regulations.

® Belgium

ORGANISATION AND STRUCTURE

1984 Royal Order amending the 1979 Royal Order setting up and organising an
Interminmisterial Commission for Nuclear Safety and State Security in the
Nuclear Field

This Royal Order of 14th February 1984 was published in the Moniteur
belge on 22nd May 1984. The new Order amends the Royal Order of
15th October 1979 (see Nuclear Law Bulletin No. 24) by providing that the
Ministerial Committee for the Brussels Region as well as the Flemish Executive
and the Walloon Regional Executive respectively may, 1f they wish, each
designate a delegate 1n an advisory capacity to the meetings of the Commission.

-11 -
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The Roy: % Order of 12th March 1984 (published i1n the Moniteur belge on
1

a

18th April 1984) amends once agarn the Royal Order of 23rd February 1963
laying down the General Regulations for Protection of the Population and
WorkeTs agains ds of Ionizing Ra ion (see Nuclear Law Bulletin

the Hazatds of Ionizing Radiat

i
Nos. 1, 7 and 23

The new Order modifies and extends the composition of the Special
Commission to mclude reglonal executives. The Commission, set up by the 1963

Order, 1s I‘E:apollbu:ue for examining from a technical viewpoint applications
for the licensing of nuclear installations (Class I establishments)

PE ey Sk T sorwews. T

KADIATION PROTELTION

1984 Minmisterial Order on applications for licences for unsealed radioisotopes

used 1n human or veterinary medecine

This Order of 13th April 1984 by the Secretary of State for Public
Health and the Enviromment entered i1nto force on 8th June 1984, when 1t was
published 1n the Moniteur belge.

The Order specifies the comnditions for applications for licences for
the 1mport, manufacture, preparation, putting up for sale or sale of unsealed
radioisotopes used 1n human or veterinary medeclne, 1n accordance with the
1963 Royal Order laying down General Regulations for Protection of the
Population and Workers against the Hazards of Iomizing Radiation.

The applications must give the name of the product as well as the name
and address of the manufacturer. When the product has been made 1n Belgium,
the application must include infommation on the mamufacturing method, the
radiation protection measures, the mumber of persons invoived 1in the
manufacture and their qualifications. The name of the approved physician for
the medical control of the staff must also be provided, together with the name
of the expert or the body responsible for physical control. A copy of the
licence (nuclide classification) 1ssued under the above-mentioned General
Regulations must also be appended to the application.

Wwhen the product has been mamufactured outside Belgium, the application
must provide proof that the product 1s marketed with the agreement of the
competent authority of the country concerned. Information must also be given
on the 1sotope, 1ts activity, half-life etc., as well as on the product’s
period of validity, 1ts packaging and use.

Finally, the application for a licence must justify the analytical
and/or medical interest 1n using the product.

-12 -



e Canada

REGIME OF RADIOACTIVE MATERIALS

Uranium Mines {Ontario) Occupational Health and Safety Regulations of 1984

The above Regulations (SOR/84-435, 7th June 1984) were published 1n the
Canada Gazette, Part 1I, 27th June 1984 and came into force on 1lst July 1984.
They were made under the Atomic Energy Control Act and thelr purpose 1s to
establish umformity i1n the laws governming occupational health and-safety 1n
mines, including uramium mines, in the Province of Ontario.

As a result, 1n uranium mines in Ontario, the general health and safety
of employees 1s governed by the laws of the Province of Ontario and
administered by the provincial officials responsible for those laws. The
radiological health and safety of such employees continues however to be the
responsibility of the Atomic Energy Control Board pursuant to the Atomic
Energy Control Regulations, 1t 1s further specified that in the event of any
inconsistency between the new Regulations and the Atomic Energy Control
Regulations, the latter shall prevaal.

The Regulations resulted 1n a consequential amendment being made to the
Schedule to the Canada Occupational Health and Safety Regulations for Uramium
and Thorium Mines.

e Chile

NUCLEAR LEGISLATION

Nuclear Safety Act, 1984

As a result of the advisory services provided in 1981-1982 to the
Chilean Nuclear Energy Commission by the International Atomic Energy
Agency (IAFA) under 1ts Technical Co-operation Programme (see Nuclear Law
Bulletin Nos. 31 and 33), the Nuclear Safety Act was promulgated on
16th Apral 1984, on the occasion of the twentieth anniversary of the
establishment of the Commission. It was published as Act No. 18302 1in the
Official Gazette of 2nd May 1984.

The fundamental purpose of the Act 1s to regulate the peaceful
applications and uses of miclear energy in the country. This 1s put into
effect by a set of principles and provisions aimed at ensuring the protection
of health, life, property and the enviromment from possible harmful effects
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arising from the uses of muclear energy. These provisions establish a system
of indemnification for damage which may be caused by such uses, prevent the
m1sappropriation and 1llegal use of muclear facilities or materials and,
finally, are designed to ensure compliance with relevant internaticnal
agreements and conventions to which Chile 1s a Party. The Act contains six
parts, which are outlined briefly below.

Part I, 1n addition to laying down the purpose of the Act as already
described, relates to the regulatory authority, which 1s the body responsible
for ensuring that nuclear activities i1n the country are carried out safely, 1n
accordance with the legal provisions 1n force and 1n compliance with general
international standards laid down i1n the form of regulations by the IAEA, of
which Chile 1s a Member. The Chilean Nuclear Energy Commission 1s designated
as the regulatory authority.

Part II provides a set of defimitions essential for understanding
certain temms used 1n the Act and for intermational contractual relationships

Part I1I relates to nuclear safety and lays down the requirements
pursuant to which the regulatory body 1s to exercise control over nuclear
installations, through licences for siting, construction, comaissioning,
operation and decommissioning of such installations. It further sets forth
the requirements to be fulfilled by the operating personnel of nuclear
facilities.

Part III also deals with subsequent control, 1.e. when a licensed
facility 1s 1n operation. For this, a system of effective 1inspections 1s
provided for, whereby authorised staff of the regulatory body will be
empowered to carry out control and enforcement activities.

Part IV refers to non-compliance with the applicable provisions and
standards concerming nuclear safety and radiation protection, and provides for
admimistrative sanctions that the regulatory authority may 1mpose and the
procedure for appealing against them. These sanctions range from a fine to
permanent revocation of a facility's permit. In this connection, certain
criminal offences involving muclear safety may be the object of stricter
sanctions or penalties in view of the hazards associated with such offences

Part V regulates civil liability for damage as a result of a nuclear
accident, and 1s based on the principle of the objective liability of the
operator of a muclear installation. The provisions of the Vienna Convention
are closely followed i1n this respect. The operator's maximum liability has
been set at the equivalent to 75 million US dollars for each nuclear
accident, this compensation amount 1s i1ndexed to the variations of the
Special Drawing Rights of the International Monetary Fund as obtaining between
the date of promulgation of the Act and that of a nuclear accident The
operator's liability 1s to be covered by insurance or other types of financial
securlty as may be approved by the regulatory authority.

Finally, Part VI relates to radioactive installations for which being
mostly of a medical nature, the licensing and control responsibilities have
been entrusted to the Mimistry of Public Health, the Health Code has
accordingly been amended.
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The promulgation of the Nuclear Safety Act and of the Act amending the
Health Code will entail a series of implementing regulations which are under
consideration in the following areas. licensing of muclear installations,
radiation protection, transport of radroactive materials, physical protection
of nuclear materials, financial security for nuclear damage, uranium and
thorium mimng. In addition to these regulations, a series of technical
standards for nuclear safety are under preparation to regulate successive

stages 1n the licensing of nuclear installations.

e France

ORGANISATION AND STRUCTURE

1984 Decree on the National Institute for Nuclear and Particle Physics

Decree No. 84-667 of 17th July 1984 (published in the French Officaal
Gazette of 21st July 1984) repeals Decree No. 71-279 which had set up the
National Institute for Muclear and Particle Physics under the National Centre
for Scientific Research (CNRS). The new Decree gives the Institute a
different statute. It will no longer have a distinct legal personality and
now becomes a department within the CNRS. The Institute carries out its work
1n agencies placed under the supervisory authority of the Minister for
National Education and the Minister for Research respectively, with the
exception of activities involving the Atomic Energy Commission (CEA).

A Management Council and an Scientific Council will be set up for the
Instrtute.

RADIATION PROTECTION

1984 Decree revising and supplementing the tables of occupational diseases
annexed to a 1946 Decree

Decree No. 84-472 of 22nd June 1984 (published i1n the Official Gazette
of 25th and 26th June 1984) amends and replaces a series of tables of
occupational diseases anmexed to Decree No. 46-2959 of 31st December 1946.

The amended tables include only one which concerns nuclear act:ivities,
namely table no. 6 which was already amended in 1963 and has now been given a
new title. The original title "diseases created by X-rays or radioactive
substances' 1s replaced by "diseases created by 1onizing radiation". No
amendments have been made, however, to the list indicating the main activities
l1kely to give rise to the diseases described in table no. 6.
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Other modifications concern the diseases and time-period for taking
certain of them in charge to take account of the evolution of knowledge. The
time-period corresponds to the period during which the disease must be noted
medically.

In addition, as regards haematological diseases, a distinction 1s made
between diseases following acute irradiation and those following chromic
irradiation.

REGIME OF NUCLEAR INSTALLATIONS

1984 Order and Circular on design quality, construction and operation of large
nuclear 1nstallations

The Order of 10th August 1984 (published in the Official Gazette of
22nd September 1984) contains provisions with regard to operators of large
nuclear i1nstallations. They must ensure that the quality of the structures,
equipment and operating conditions are commensurate with the importance of
their functions from the viewpoint of the safety of the 1nstailation
concerned. Operators must also exercise control over all suppliers of
equipment and services as they are answerable to the Central Service for the
Safety of Nuclear Installations for quality assurance.

The Order prescribes the general principles to be applied for
organising quality control. A programmed quality assurance system must be put
in place and entered in a file. Such assurance must also cover studies on
activities related to the safety of large miclear installations. Operators
have been given a year as from publication of the Order, that is untal
23rd September 1985, to submit a quality assurance file.

Transitional measures are also laid down for installations being
constructed or already in operation; this also applies to works to be
undertaken within one year. Operators of these installations wmay ask the
Minister responsible for Industrial Development to extend the time allowed for
backfitting.

The purpose of the Circular of 10th August 1984 1s to further explain
the instructions in the Order and provides an commentary. The Order applies
to i1nstallations operated in France but these provisions may be applied, on
request by the i1ndustrialists concerned, to activities connected with the

construction design of a muclear installation in another country.
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ENVIRONMENTAL PROTECTION

1984 Circular on installations classified for purposes of environmental
protection

The Circular of 23rd July 1984 1ssued by the Minister of the
Environment (published in the Official Gazette of 25th August 1984) analyses
the consequences of the Directive of the Commission of the European
Communities of 15th July 1980 on 1installations classified for purposes of
enviropiental protection. The Commmnity Directive fixes the three basic
principles for protection of the enviromment, the public and workers:
jJustification, optimisation and 1amitation. Legislation on classified
1nstallations will be based on these three principles when preparing general
regulations and standards applicable to activities involving 1omizing
radiation.

This Circular insists on a fully documented public enquary procedure
and the need to use the best technology available for prevention and
protection by means of a twofold approach: a 0.005 sievert exposure limit on
the one hand, and a 11mitation of radiation emissions and radioactive effluent
releases at the source.

The list of classified installations and the classification of
radionuclides have not been amended for the time being, pending publication of
a new decree.

An Annex to the Circular lists the techmical measures required to
prevent disamenities due to ionizing radiation.

FOOD IRRADIATION

1984 Order on trade 1in garlic, onions and shallots treated by i1onizing

radiation

The Order of 21st June 1984 (published in the Official Gazette of
6th July 1984) sets the licensing conditions for possession with a view to the
sale and putting on sale of onion, garlic and shallot bulbs whose germination
has been 1nbated by exposure to cobalt 60 or caesium 137 gamma radiation or
to accelerated electron beams with an energy below or equal to 10 million
electron-volts.

The Order regulates the labelling and storage conditions of this
produce.
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® Federal Republic of Germany

THIRD PARTY LIABILITY

Proposed amendments to the Atomic Energy Act (1984)

This autumn, the Government of the Federal Republic of Germany
subtmitted to the Upper House of Parliament draft legislation that would modify
the Atomic Energy Act of 23rd December 1959, as amended (see Supplements to
Nuclear Law Bulletin Nos. 15 and 18). The purpose of the proposed legislation
1s to adapt the Atomic Energy Act to the new rules set forth in the 1982
Protocols amending the Paris Convention and the Brussels Supplementary
Convention respectively, which are currently awaiting ratification.

The proposed amendments will not alter the basic content of the
national nuclear liabilaity law. Currently, provisions of the Atomic Energy
Act address areas that the Paris Convention left to national legislation.

Thus at present, the Act holds operators liable for damage to the means of
transport and for damage caused by any radioactive source within the nuclear
installation. Because the Protocol now brings such cases within the liability
system of the Paris Convention, these special mational provisions were ho
longer considered necessary and, accordingly, have been deleted

The Protocols also replace the umit of account used 1n the Conventions
by the International Monetary Fund's Special Drawing Right (SDR). The bill
reflects this change by adopting the SDR and amending the relevant
provisions. Similarly, the Atomic Energy Act's definitions of nuclear
incident, nuclear installation and radioactive products or waste are amended
to bring about consistency with the Paris Protocol. In this regard, the
Atomic Energy Act's defimition of muclear i1nstallation 1s extended to provide
that two or more nuclear installations of the same operator on the same site,
together with other installations on the same site 1n which radioactive
material 1s held may be treated as a single nuclear installation.

With regard to the Protocol to the Brussels Supplementary Convention,
the proposed amendments would raise the liability limits for damage occurring
outside the Federal Republic of Gemmany. Thus, i1n accordance with limits set
by the Protocol, the liability of the operator of a nuclear installation 1s
limited to 300 million SDRs wath regard to those countries that have adopted
the Protocol. With regard to those countries for which only the Brussels
Supplementary Convention 1s in force, the liability limit remains at
120 million SDRs, the maximum limit currently in force under that Convention.
If the damage 1s suffered 1n any other State, the maximum amount of liabality
remains unchanged at 15 million SDRs.

- 18 -



—_— e e A o e e e e e — — — e — — — —"

Several members of Parliament submitted a bill
(Bundestags-Drucksache 10/2200) dated 24th October 1984 to Parliament
proposing unlimited liability for the operator of a nuclear installation.
More detailed information on this bill and 1ts consideration by Pariliament
w1ll be given 1n subsequent issues of the Nuclear Law Bulletin.

o [taly

RADIATION PROTECTION

1984 Circular on radiation protection of patients in radiology and nuclear
medecine

The above Circular (No. 62) was 1ssued by the Mimistry of Health on
2nd August 1984. It 1s based on the Inrective of the Council of the Furopean
Commmities of 3rd September 1984 laying down basic measures for the rad:ation
protection of persons undergoing medical examination or treatment (see Chapter
on "International Organisations' in this issue of the Nuclear Law Bulletin).

While the Directive provides that Member States must comply with 1ts
provisions before 1st January 1986, the Circular was i1n fact 1ssued 1in
anticipation of the obligation to implement the Directive.

The Circular lays down general directives to be followed in the

practice of radiology and muclear medecine amd provides i1llustrations of the
main technmical related aspects.

e Japan

NUCLEAR LEGISLATION

Review of atomic energy legislation (1984)

The Japan Atomic Energy Commission has set up a Committee which 1is
entrusted wath making a comprehensive review of the body of laws governing
nuclear activities 1in Japan.
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The Committee's mandate 1s to conduct a study over a period of one year
to assess the legislative and regulatory requirements in the framework of

developing nuclear programmes.

Nuclear activities in Japan are largely governed by the 1957 Law for
the Regulation of Nuclear Source Material, Nuclear Fuel Material and Reactors
(Regulation Law) and the 1957 Law concernming Prevention of Radiation Hazards
due to Radioisotopes etc. (Prevention Law), made under the 1955 Atomic Energy
Basic Law, an outline act for the peaceful development of nuclear activities.

These Laws were amended on a mmber of occasions (see Nuclear Law
Bulletin Nos. 22 to 25) to keep abreast of technological developments i1n the
nuclear field. In this review, particular attention will be paid to the
regulation of uranium enrichment services.

Establishment of a Committee for regulating the safety of radioactive waste
disposal (1984)

The Japan Nuclear Safety Commission has set up a Special Committee

responsible for studying safety regulations for land disposal of radiocactive
waste.

The Committee's terms of reference include consideration of the safety
regulations which should apply to this type of disposal, safety assessment and
enforcement standards as well as planning and assessment of safety research.

The Committee's work will be focused on safety regulations for land

disposal of low-level radioactive waste and the rational treatment and
disposal of very low level waste.

® Luxembourg

RADIATION PROTECTION

1983 Act concerning the medical use of 1onizing radiations

This Act, which entered into effect on 10th August 1983 (Mémorial
No. 69 of 31st August 1983), provides that the use of i1omizing radiations for
diagnostic and therapeutic purposes shall be subject to conditions relating to
the training of physicians and to standards for apparatus.
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In particular, the practice of general radiodiagnosis and radiotherapy
1s limted to medical specialists having received appropriate traiming. The
use of unsealed radioactive sources on persons 1is restricted to physicians who
have undergone specialised training in nuclear medecine and who have been
approved by the Mimister of Health. The conditions for such training will be
laid down 1n Grand-Ducal regulations.

The Act further requires prior authorisation by the Mimister of Health
for the utilisation of apparatus and installations used for radiodiagnosis,
radiotherapy or nuclear medecine. The possession and utilisation of such
apparatus and installations are also governed by specific regulations.

Finally, the Act provides penal sanctions of imprisomment or fines for
all infractions.

e Malaysia

NUCLEAR LEGISLATION

Atomic Energy Licensing Act, 1984

Following approval by Parliament of "an Act to provide for the
regulation and control of atomic energy, for the establishment of standards on
li1ability for nuclear damage and for matters connected therewith or related
thereto', Act No. 304 - called the Atomic Energy Licensing Act 1984 - was
published 1n the Official Gazette of 28th June 1984. It has been elaborated
with the advice and assistance of the IAFA, 1t regulates the licensing and
control of all activities involving radioactive materials, irradiating
equipment or nuclear installations.

Part I contains the necessary interpretation provisions; most of the
terms defined have been taken from the Vienna Convention on Cival Liabilaty
for Nuclear Damage.

Part II provides for the establishment of the Atomic Energy Licensing
Board, consisting of a Chairman and four other members, one of whom 1s to be a
representative from the Mimistry of Public Health. 1In addition to advising
the Govermment on nuclear matters, the Board 1s the nuclear regulatory
authority.

Part III deals wath control and licensing activities and conditions for
licences. The Board 1s vested with licensing responsibilities over all
activities covered by the Act; however, when such activities are for medical
purposes, individual licences are issued by the Director General of Health
under the authority of the Board. The activities of prospecting for and
mining of radioacive materials are governed by the relevant laws relating to
minmang, but any discovery of radioactive ores in the course of such activities
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are to be reported to the Board which may prescribe such requirements as
necessary for the purposes of the Act.

Parts IV, V and VI relate respectively to the cancellation, suspension
or renewal of licences, health and safety requirements for protection of
workers and all other persons from i1onizing radiation, and the disposal of
radloactive waste for which prior authorisation 1s required and in relation
to whach the opimion of the Director General of Environmental Quality may have
to be sought.

Part VII sets out the conditions and procedure for appeals against
decisions made under the Act, and Part VIII provides for the rights of
inspection and powers of seizure and arrest in cases of offences and
forfeiture.

Part IX on liability for nuclear damage closely follows the principles
and provisions of the Vienna Convention. The maximm liability of the
operator of a nuclear installation 1s fixed at 50 million ringgit per nuclear
accident, at current rates of exchange, this amount 1s equivalent to about
22 m1llion US dollars,

Finally, Part X contains general provisions which enable the Atomic
Enegy Licensing Board to delegate 1ts powers and duties as may be necessary or
convenient for the discharge ot its responsibilities, 1t further vests the
power to make regulations for the purposes of the Act in the competent
Minister and repeals the Radioactive Substances Act of 1968.

In this connection, 1t may be noted that a Nuclear Energy Unit has been
set up 1n the Prime Mimister's Otfice to be responsible for matters covered by

the Act, and the Head of that department 1s ex officio Executive Secretary to
the Atomic Energy Licensing Board pursuant to the Act.

e Netherlands

THIRD PARTY LIABILITY

1984 General Administrative Ordexr to increase the liability amount set by the
1979 Act on nuclear liabilaty

The amount of 100 million guilders established, under Section 3(1) of
the Act of 17th March 1979 on thard party liability for damage caused by
nuclear incidents (see Supplement to Nuclear Law Bulletin No. 24), as the
maxi1mum amount of liability of an operator of a muclear installation situated
1n the Netherlands, has been i1ncreased by General Admimistrative Order. As
from 1st September 1984 thas maximm amount 1s set at 200 million guilders.
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This increase was deemed necessary in view of the effects of inflation on the
limt of liability and the avarlable possibilities of obtaining insurance
cover.

e Portugal

RADIATION PROTECTION

1984 Decree regulating safety and radiological protection i1n mines and related
ore treatment and uranium recovery

This Decree (No. 78/84) of 5th September 1984 was published in the
Portuguese Official Gazette of 9th October 1984. It was issued 1n pursuance
of Decree-Law No. 426/83 of 7th December 1983 which provides that safety and
radiological protection regulations shall be made for activities involving the
mining of uranium and related treatment of uranmium.

This Decree lays down definitions of technical radiation protection
tems (e.g. effective dose-limit, derived l1imats). It sets out the
requirements for permissible concentrations and 1internal and external
dose-lmmts for workers (and members of the public). Provision 1s made for
regular medical examinations for workers and periodic technical controls of
radiation levels and ventilation. Also, access to controlled areas (where
workers may be exposed to radiation in excess of three-tenths of the ammual
dose limit) 1s restricted to authorised persoms.

The Decree sets up a Radiological Protection Service responsible for
ensuring that the provisions of the Decree are observed. This Service must
include as a minimum a specialist in radiation protection and safety, a doctor
and a specialist in ventilation (who may also be the rad:ation protection
specialist). They must have the personnel and equipment required to discharge
thexr duties.

In addition, the obligations of those responsible for overseeing the
work and obligations of the workers are specified with a view to reducing
radiation hazards. Those responsible must ensure, inter alia, that all
exposures to radiation shall remain as low as reasonably achievable, and 1n no
case exceed the 1imits laid down i1n the Decree. They must keep the competent
authorities informed on possible radiation risks and the measures planned or
1mplemented to elimnate or limit such risks. In addition, they must transmit
each year to the authorities records of the exposures of workers to radiation.

Workers for their part must comply with the hygiene and safety rules
laid down and use the devices and dosimeters provided for their protection and
control. They must keep such safety equipment 1n good working condition and
imediately inform the appropriate authority of any malfunction likely to
create a hazard. Finally, provision is made for emergency measures.



The provisions of the Decree are based on the 1982 revised version of
the Code of Practice on Radiation Protection in the Miming and Milling of
Radiocactive Ores, which takes into account the recommendations of the
International Commission on Radiological Protection (I(RP) and was 1ssued
jointly by the International Atamic Energy Agency {1AEA), the International
Labour Office (ILO) and the World Health Orgamisation (WHO) (see Nuclear Law
Bulletin No. 30).

The Decree will be revised according to new recommendations on
radiological protection i1ssued by the competent international orgamisations
and bodies.

® Spain

ORGANISATION AND STRUCIURE

1984 Decree authorising the establishment of a Natioual knterprise for
kadioactive Waste

The National Enterprise for Radioactive Waste (Empressa Nacional de
Residuos Radioactivos - ENRESA), the creation of which was authorised by Royal
Decree No. 1522 of 4th July 1984 (published in the Official Journal of
22nd August 1984) w11l be charged wath overall responsibilaity for the
management of radioactive waste., This Enterprise, which was constituted on
22nd November 1984 as a Spamash company ("Sociedad Anonima") with capital to
be furmished by the Junta de Energia Nuclear and the National Institute for
Industry, will be particularly responsible for the following.

- the treatment and conditioming of radioactive waste,

- the location, construction and operation of storage facilities (both
temporary and permanent) for low, medium and high-level radioactive
waste;

- the carrying out ot all activities assoclated with the final
shutdown of muclear installations;

- the establishang ot procedures for the collecting, transfer and
transport of these wastes;

- the final treatment of wastes resulting frowm the extracticn and
manufacture of ore concentrates;

- the carrying out of the technical and economic/financlal studies

necessary to determine the various costs associated with the
management of radioactive waste.

- 24 -



In case of a nuclear emergency, the ENRESA will act as a support for
c1vil protection services.

Each year, the ENRESA 1s to report to the Mimistry of Industry and
Energy on the actions i1t has taken to meet 1ts responsibilities and will also
submit a general plan for radicactive waste which would include a review and
cost analysis of technical solutions.

A governmental delegation is to be set up within ENRESA to control both
the technical and economic/£inancial activities and projects of the Enterprise
in the field of radicactive waste. This delegation will be responsible to the
Mimister of Industry and Energy.

ENRESA will also be charged with the drawing up of a permanent
inventory of all radioactive waste storage facilities. This inventory will be
maintained even after closure of the installation.

e Switzerland

NUCLEAR LEGISLATION

Rejection of public wnitiataves (1984)

By rejecting on 23rd September 1984 the public initiatives "for a
future without atomic power plants' and "for an emergy supply which is safe,
economic and respectful of the enviromment" the Swiss people and the Cantons
decaded 1n favour of contimnng to use nuclear power in Switzerland (see
Muclear lLaw Bulletin Nos. 29 and 31).

The first initiative was rejected by 55 per cent against and
45 per cent for, while the second 1mitiative was rejected by 54.2 per cent as
opposed to 45.8 per cent of the votes in favour. Out of the 26 Cantons, 19
rejected both i1nitiatives with the 7 others accepting them. The participation
rate was 41.1 per cent.

One point worthy of note 1s that the result of this vote in favour of
miclear energy was more clear-cut than the vote on the "atomic" imtiative in
1979 (see Muclear Law Bulletin Nos. 19, 20 and 23). Participation by the
Swiss electorate had been 49 per cent at the time and the initiative was
rejected by 51.2 per cent against and 48.8 per cent in favour.

Henceforth, there are no reasons for discontimiing the procedure begun
for the establishment of the Kaiseraugst nuclear power plant. The Higher
House of Parliament will have to take a decision on the general licence the
Federal Council delivered to the promoters of the projected plant, which has
aiready been approved by the Lower House.
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e United States

NUCLEAR LEGISLATION

Proposed DOE Regulations to prohibit umauthorised dissemination of certain
information (1984)

The Department of Energy (DOE) proposed regulations on 3rd August 1984
to prohabit the unauthorised dissemination by US Govermment employees,
contractors, sub-contractors, and any other person of certain information,
adentified as Unclassified Controlled Nuclear Informatyon (UCNI). Thas
information 1s limited to certain unclassified but sensitive government
information which concerns atomic energy defence programmes. These
regulations are proposed in response to requirements set forth in Section 148
of the Atomic Energy Act of 1954, as amended {42 USC 2168). They describe how
government information is to be determined to be UCNI, establish minimum
protection standards for UCNI, specify who may have access to UCNI, and
establish procedures for the imposition of pemalties for viclation of the
regulations. The regulations are a revision of previously proposed
regulations published in the Federal Register on 1st April 1983

{48 FR 13988). DOE is presently considering public comments on the proposed
Tules.

REGIME OF NUCLEAR INSTALLATIONS

Legislative proposals for licensing reform {1984)

Two b1lls were introduced in the US Senate and House of Representatives
in March and April 1983, respectively, entitled the "Nuclear Licensing and
Regulatory Reform Act of 1983"”. Two legislative proposals were introduced -
one sponsored by the US Nuclear Regulatory Commission (NRC) (see Nuclear law
Bulletan No. 31) and another sponsored by the US Department of Energy (DOE).

The DOE-sponsored b11l 1s similar to that of the NRC, but includes a
section on backfitting requirements. It would require the NRC to establish
procedures for centralised review by the Commission of all backfatting
requrements proposed by the NRC Staff. A "backfitting requirement’ would be
defined as an addition, deletion, or modification to those aspects of the
engineering, construction, or operation of a nuclear facility which had
already received a permit, licence, or approval. Criteria to be used in
reviewing and approving backfitting requresents would include consideration
of safety, security, amd cost factors. A proposed backfitting requirement
would have to substantially enhance the public health and safety or the common
defence and security and would have to be justified when considered over the
remaining life of the facility.
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The proposals were referred to the appropriate Senate and House
Committees, and hearings were held. As the 98th Congress did not act on the
proposals, they will have to be reintroduced i1n the next legislative session.

REGIME OF RADIOACTIVE MATERIALS

1984 Awendment to procedures established pursuant to the Nuclear
Non-Proliferation Act of 1978

On 16th May 1984 the US Department of State, Department of Energy, and
Department of Commerce published amendments to procedures established pursuant
to the Nuclear Non-Proliferation Act of 1978. The procedures were originally
published on 7th June 1978. The amendments add a new part, entitled
“Approvals Under Section 109b(3) of the Atomic Energy Act", establishing
component retransfer approval procedures. They also elimnate the requirement
for a Department of Energy retransfer approval under Section 131 of the Atomc
Energy Act 1n most cases where a Nuclear Regulatory Commission export licence
has already authorised the retransfer. Possible duplicative reviews of the
same export transaction are eliminated by generally authorising certain
transactions if the same transaction 1s authorised by a different export
procedure involving the same agencies. Finally, minor modifications are made
to the procedures under Section 309(c) of the Nuclear Non-Proliferation Act,
as required by enactment of the Export Admimistration Act of 1979.
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CASE LLAW

e Japan

COURT DECISION ON THE FUKUSHIMA II NUCLEAR PONER STATION JUSTIFYING REACTOR
SAFETY REVIEN (1984)*

As regards No. 1 unmit of the Fukushima-II nuclear power station of the
Tokyo Electric Power Company (BWR, 1,100 MW) which has been 1n operation since
1982, ihe Fukushima District Court hanled down 1ils judgment on 23rd July 1984,
rejecting the appeal of the plaintiff. The judgment was made 1n a suit
against the Prame Minister (Minister of MITI after the amendment of the Law)
requesting nullification of the pemission for installation of the reactor,

which had been filed by residents living near the plaut.

The judgment approved the qualification of the residents necessary for
making a suit (Plaintiff Competency) and indicated in the general judgment
that "although the decision should be made by the admimistrative authority on
whether the reactor installation can be permitted or not, the judgment range
1S narrow and somewhat restricted viewed from the significance of a reactor
disaster. The admimistrative authority is responsible for proving whether the
Judgment on safety has been made reasonably or not.' The court decision
stated further that "admnistration's judgment on the safety of the reactor is
considerably justifiable based on reasonmable grounds."

This 1s the second nuclear power station hearing in Japan, the first
being the suit on the Ikata muclear power station (Umit 1, PWR 566 MW) of the
Shikoku Electric Power Company (see Nuclear lLaw Bulletin No 22). What the
legality of the permission to install a nuclear reactor means 1s that 1t will
have considerable influence upon forthcoming suits concerning nuclear power
stations that include the Tokal muclear power station umit 2 of the Japan
Atomic Power Company (BWR, 1,100 MW), umit 2 of the Ikata nuclear power
station of Shikoku Electric Power Company (PWR, 566 MW) and
Kashiwazaki-Kariwa-1 of the Tokyo Electric Power Company (BWR 1,100 MW - now
under construction). The Fukushima mucliear power station suit was launched 1n
January 1975 by some 400 residents that included teachers of primary, jumior
and semior high schools 1n the neighbouring 15 cities and towns. Six
scientists testified for both sides, plaintiff and defendant, and court
officials inspected the plant for the first time, entering the site while the
plant was 1n operation. Features of the Fukushima nuclear power station suit

2This note 1s adapted from "Atoms 1in Japan", August 1$84, by kind permission
of the Editor.
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are that after the suit was raised, an accident that the adminmistrative
agencies have been insisting ''could never occur' actually did occur in

March 1979 at the Three Mile Island nuclear power station in the United
States, 1n the Ikata suit, the plaintiff argued from the viewpoint of a total
ban. In the case of the Fukushima suit, however, the plaintiff recognised the
necessity for nuclear energy R § D, but insisted that the safety of the
nuclear power plant had not yet been fully established.

Summary of the Judgment

1. The Law for the Regulation of Nuclear Source Material, Nuclear Fuel
Material and Reactors protects personal interests such as the life and health
of the residents 1n the surrounding areas and, therefore, 1t was determined
that the plaintiffs possessed the necessary qualifications.

2. The subjects of the safety review are limited to those matters relating
to the safety of nuclear reactor facilities themselves.

3. The Prime Mimister's permission for the installation of umit 1 of the
Fukushima-1I nuclear power station 15 a discretionary disposition, but there
are some restrictions 1n exercising that right in view of the significant
miclear disaster.

4. Permission for the installation was carried through legally by due
course of examinations by the Atomic Energy Commission (Nuclear Safety
Commission after the amendment of the Law) and so forth.
5. For techmcal capability, safety during regular plant operation and
accident protection measures, the govermment judgment that all meet the
requirements of the law 1s considered justifiable.

Perm1ssion for the construction plan 1s judged legal 1n substance.
6. The determinming factor of the TMI nuclear accident was a luman error,
and this cannot overturn the rationalaty involved 1n this review.

Controversial question of the Fukushima muiclear power station suit

The major contr ersial questions around the permission of the

installation of the Fukushima nuclear power station are:

- whether the plaintiff - the residents around the nuclear power plant
- can be considered qualified for instituting a suit or not,

- whether the permission for construction of the nuclear reactor 1s a
discretionary disposition of the administrative agencies or not,

- whether the safety review of the Fukushima nuclear power station 1s

l1eoallv correct or not

ATmELL) wwesaWww Wa L2 wy

- reactor safety - assessment of the TMI accident.
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For each question, the views of both the plaintiff and the defendant
are outlined below together with extracts from the discussion.

Residents insist that "residents in the surrounding area are receiving
serious effects upon their lives and health by radicactive materials
discharged or released from the nuclear reactor, and 1f an accident should
occur, they would suffer irrecoverable damage. Since residents in the
surrounding area are protected by the nuclear-related laws such as the Nuclear
Reactor Regulation Law, we the plaintiff have the right to instatute the legal
proceedings."”

On the contrary, the govermment i1nsisted that 'the Nuclear Reactor
Regulation Law 1s not one that protects 1mmediately the personal interests of
the surrounding residents. And the alleged damage by the plaintiff could
occur when the reactor is put into operation. It 1s therefore merely an
abstract feeling of unease at the stage of permission for the installation of
a nuclear reactor. The plaintiff has no privilege for taking any legal step "

The decision states that "where the safety of nuclear reactor
facilities 1s not secured, there 1s a risk of signmificant danger affecting the
lives and bodies of surrounding residents. As the Nuclear Reactor Regulation
Law can be 1nterpreted to protect personal interests of the surrounding
residents, the inhabitants involved 1n the suit are judged to possess the
qualifications necessary as the plaintiff."

Residents: "In rendering judgment on reactor safety to pemit reactor
construction, the administrative agency does not have discretionary powers."

"The court, therefore, should examine whether the safety review has
actually been done legally, and set aside the disposition 1f any 1llegality
exists."

Government: ‘''Permission for the nuclear reactor construction requires
both high political and special technical judgment, and should be left to the
admintstrative agency's discretion. The court examines 1f there 1s any
deviation from or abuse of the discretion i1n the disposition, and can reverse
the disposition only when any such is found.™

Judgment. ‘'Permission for the muclear reactor construction 1s a
discretionary disposition on the basis of a comprehensive judgment standing on
a highly political and special techmical position. However, taking into
consideration the significance of the disaster from a nuclear reactor and
related fac:lities, the discretionary range 1s considered not extensive, and
1s restricted in exercising the right.”

Residents. 'The safety review should be done covering the total system
of nuclear power generation, ranging from reactor construction, power
generation, to reprocessing of spent muclear fuels. But practically in the
case of the Fukushima nuclear power station, it 1s limited to reactor



engineering safety. In addition, the review criteria are insufficient both on
legal grounds and 1n substance, therefore the safety review of the Fukushima
miclear power station 1s considered 1llegal."

Govermment. ''The subject of the safety review is a matter directly
relating to the safety of nuclear reactor facilities, and limited to the basic
design or basic design principle of the facilities. The safety criteria are
considered sufficient and the safety review 1s judged lawful."

Judgment: ''The safety review covers the matter relating to the safety
of nuclear reactor facilities themselves, and 1s limited to the basic design
or basic design principle alone. The insistence of the plaintiff that the
safety review 1s 1llegal because of insufficiency of substantial or legal
grounds cannot be adopted either'.

— — — — — — —— — — —— — — —— — — —

Residents: 'The reactor engineering safety, including the adequacy of
the emergency core cooling system (ECCS) 15 questionable. Radiation exposure
to the surrounding residents during regular plant operation as well as
disasters 1n accidents are being underestimated and cannot be reliable enough.”

"The government view i1nsisting that muclear power generation i1s safe
because no accident can occur has lost its grounds and 1s no longer acceptable
due to the recent accident at the T™MI nuclear power plant in the United
States. Insufficiencies i1n the multi-safety-protecting-system and the
existing safety evaluation methods have been revealed."

Government: '"'Safety of the reactor engineering such as the adequacy of
the ECCS 1s assured. Radiation exposure to the public during regular plant
operation 1s less than the permissible dose and the disaster evaluation
methods are appropriate."

""The main factor of the IMI nuclear accident i1s a human error and does
not relate to the basic design or basic design principle of the muclear
reactor facilities. In additiom, 1t 1s nonsense to apply the accident that
occured 1n a pressurized water type reactor (PER) to the boiling water type
reactor (BWR) (Fukushima nuclear power station)."

Judgment: “The judgment on the safety review 1s that reactor safety
can be assured because safety protecting systems such as the ECCS are designed
to work effectively even 1n accidents. The judgment on radiation exposure to
the public during regular plant operation and the disaster evaluation methods
1s also justifiable.”

"The determining factor that led the TMI nuclear accident to be a
serious one 1S believed to be hman error. Nevertheless, in the background
there could be insufficiencies in desigming and 1n operation control.

However, these are not matters relating to the basic design principle for
nuclear reactor facilities, and are not capable of overturning the rationality
in the safety review for the Fukushima nuclear power station."

o
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Electric utilities welcomed the decision 1n the Fukushima nuclear power
station suit, saying that i1t is indeed a favourable conclusion that the
government's contention has been accepted 1n view not only of the promotion of
the electric power industry but also that of the nation's energy policy, and
as regards the judgment itself, they accept 1t "as a matter of course."

The electric power industry holds that the "safety argument of nuclear
power plants had been settled" by the Ikata muclear power station suit of the
Shikoku HEectric Company in 1978, which was decided 1n favour of the
goverrment. The electric utilities believe that the best policy for getting
people's support for nuclear power generation 15 to accumulate experience 1n
safe operation of the plant, and have now decided to devote themselves to
making [every and] all efforts to achieve thas.

e United States

US COURT OF AFPEALS REVERSES LOWER COURT GRANTING OF SUMMARY JUDGMENT ON
FEDERAL PREBMPTION GROUNDS (1983)

Landowners near the Rocky Flats nuclear weapons facality brought suit
against the Umited States, Dow Chemical Company, and Rockwell Intermational
Corporation, alleging that their property had been contaminated with
radioactive material discharged from the facility. They sought both
compensatory and punitive damages. The district court granted defendants'
motion for summary judgment on Federal preemption grounds. The Court of
Appeals reversed on 23rd March 1983, holding that the manufacture of nuclear
weaponls by the federal government, through contractors, did not result in the
preemption of private civil actions for damages incurred or injuries suffered
(McKay v. United States). Accordingly, the case was remanded to the district
court for trial of the plaintiff’s claims for compensatory damages. In the
laght of the reme Court's decision 1n the Silkwood case (see Nuclear Law
Bulletin No. 33), the district court will hear the plaintiff's claims for
punitive damages as well.

DISTRICT COURT UPHOLDS DOC DENIAL OF EXPORT LICENCES AND DOE DENIAL OF
AUTHORISATION FOR EXPORT OF RADIATION SHIELDING WINDOWS (1984)

In Nuclear Pacific, Inc. v. US Department of Commerce, Department of
Energy, et al., the US District Court 1n Seattle, Washington by Orders dated
30th August 1984 and 26th September 1984, upheld the Department of
Commerce’s (DOC) denial of export licences and the Department of
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Energy's (DOE) denial of specific authorisation under 10 CFR Part 810 for the
export of radiation shielding windows to unsafeguarded nuclear facilities 1n
Indaa.

Nuclear Pacific chalienged the validity of the Department of Commerce's
export control regulations and an assigned commodlty control 1ist designation
under those regulations for the company's radiation shielding windows. The
company argued that the Commerce Department's assigned commodity control
number, which required 1ssuance of a validated licence for export, was
arbitrary and capricrous because similar commodities did not come under a
number which required 1ssuance of a validated licence.

In 1ts complaint against DOE, Nuclear Pacific argued that DOE had no
jurisdiction over the export of radiation shielaing windows under the Atomic
Energy Act, Section 57b, and that DOE's jurisdiction under Section 57b as
implemented through 10 CFR Part 810 was limited to the transfer of technology
and did not reach commodities or components.

In upholding the denial of the export, the Court found that the
Department of Commerce's regulations (15 CFR §378.3 and ECCN 436B) were valid,
and that the licence requirement for the proposed export was neirther arbatrary
nor capricious.

In ruling on the assertion of jurasdiction by DOE, the Court found that
DOE's jurisdiction under Section 57b of the Atomic Energy Act (which 1s
implemented by 10 CFR Part 810), was not restricted to the transfer of
technology as argued by plaintiff. It further held that DOE's exercise of
jurisdiction and 1ts decision withholding authorisation for the shipment were
rational, and were not abitrary and capricious.
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INTERNATIONAL
ORGA NISATTONS
AND AGREEMENTS

INTERNATIONATL: ORGANISATIONS

e The OECD Nuclear Energy Agency

SYMPOSIUM ON NUCLEAR THIRD PARTY LIABILITY AND INSURANCE

On 10th-14th September, approxamately 250 nuclear law and insurance
specialists representing 40 countries and diverse internmational organisations
gathered 1n Munich to attend a Symposium, jointly organised by the OECD
Nuclear Energy Agency (NEA) and the International Atomic Energy Agency (IAEA),
on Nuclear Third Party Liability and Insuramnce: Status and Prospects.

The basic principles of the nuclear liability regime, 1ts practical
application over the last 20 years, and whether the regime adequately responds
to present demands or future needs was the central theme of the discussions

The following comments are not i1ntended as a complete summary of all
the 1ssues raised by either the written reports or the discussions which took
place 1n the course of the Symposium but merely i1ndicative of those problems
which seemed of most concern to participants and which will have an wmpact on
the future work of the NEA 1n this field.

In the aftermath of the revision exercise which culminated 1n the 1982
Protocols to amena the Pamis Convention and the Brussels Supplementary
Convention, the orgamsers of the Symposium thought 1t an opportune moment to
review specific aspects of the 1iabality regime embodied 1n the nuclear
Conventions particularly in light of certain legislative developments which
have 1ntroduced or are contemplating introducing the unlimited liability of
the nuclear operator.
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Questions rela’ing to the functioming of the regiwe, such as the
evolution of the concept of damage to be compensated in case of a nuclear
accident and the equitable distribution of compensation amounts were
re-examined 1n view of recent national legislation effectively extending the
scope of this concept.

The Symposium also looked ahead to the problems arising from the
application of the principles of the third party liability regime to
activities at the back-end of the nuclear fuel cycle - 1in particular
decomm1ssioning of muclear installations and the disposal of radiocactive waste.

Increasing liability amounts

Since the conclusion of the revision exercise and the increase of the
compensation amounts as provided for by the Brussels Supplementary Convention,
the question of a corresponding increase in the maximum li1ability amount of
the muclear operator as laid down in the Paris Convention has once again begun
to receive wide attention. The Symposium provided an opportunity to
re-examine this 1ssue 1n the light of same sigmificant changes 1n national
policy which diverge from the principle of limited liabality.

Originally, the limitation of the nuclear operator's liability was
viewed as a necessary counterbalance to the 1mposition of absolute liabilaty.
Since the Paris Convention required that this liability be covered by
corresponding financial security, the liability amounts had to take account of
the constraints of available insurance as well as the relatively early stage
of development of the nuclear industry itself. Some of the speakers at Munich
suggested that the evolution of the muclear industry and the increased
capacity of the 1nsurance market to underwrite larger risks permit a lesser
degree of protection to the industry which was originally considered necessary
to 1ts development. Other international conventions which regulate hazardous
activities and which do not 1imit the otherwise exclusive liability of the
responsible party were singled out as examples.

On the other hand, the question whether or not unlimited liability
actually results 1n improved protection of the public was raised as a
legitimate concern. It was argued that use of the term unlimited liabality
may create a false impression 1n the public mind that cowpensation for damage
suffered as a result of a nuclear i1ncident will be unlimited, which would be
clearly mpossible since 1n any case, an individual operator will be liable
only to the extent of his property and lns insurance coverage.

The Symposium participants reviewed national third party liabality laws
which have introduced uniimited 1liability (Switzerland) or which are
considering doing so (Federal Republic of Germany). The draft legislation now
before Parliament i1n the Federal Republic of Gemany provides for unlimited
liabilaty with the total amount of cover (both private and state) limited to
one billion deutschmarks. This 1S also the case for the Swiss legislation
which requires financial coverage by the operator up to 300 million Swiss
francs and state indemnification up to one billion Swiss francs.

The discussion at the Symposium revealed the need for the Contracting
Parties to the Paris Convention to detemine whether and to what extent the
derogation from the principle of lamited liabality can be accommodated by the
regime. In this regard, the introduction of unlimited liability by some
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Contracting Parties to the Paris Convention without sufficient consultation
with other Parties could endanger the international hamonization of liability
and compensation amounts already underway.

Equitable distribution of compensation and the concept of nuclear damage

Limited l1ability and compensation amounts involve the problem of how
to provide for the equitable distribution of these limited funds. The putting
1n place of a distribution system before the need for it actually arises was
advocated by some as the only way to ensure that provisions are made for an
equitable settlement as between personal and property claims as well as
between early and late claims.

The 1nterest of establishing such a distribution system was 1llustrated
by the discussions concerning the concept of nuclear damage as applied to such
areas as the cost of measures taken to prevent or mimmise damage 1n the event
of a nuclear incident, and whether these costs are the responsibility of the
nuclear operator. As Article 11 of the Paris Convention reserves to national
legislation the right to define the nature, the form and the extent of
indemnification funds, Participants noted divergencies in national laws on
this point. It was pointed out that only the Swiss legislation clearly
extends the scope of this concept to cover these costs.

Thas situation 1S complicated further i1f i1n fact the costs incurred for
the evacuation or preventive measures taken i1n response to the threat of an
incident successfully prevented or averted cannot then be read as being
strictly covered by the nuclear Conventions. A decision therefore to amend

the Convention to i1nclude such costs would not be without considerable
financial implications.

Another aspect of the problem of extending the concept of damage and
which 1s of great economic significance is the question of the compensation of
certain disabilities likely to be caused by iomizaing radiations. In
particular, Symposium participants noted with concern recent cases of victims
having been compensated for damages due to radiation exposure, even though
exposure levels have been far below the maximm doses permitted by national or
1nternational regulations. It 1s the absence of scientifically established
degrees of probability linking exposure to these low levels with certain kinds
of damage which create problems of the credibility of these judicial
decisions. However, this "benefit of the doubt" accorded the victim may lead
to a false appreciation on the part of the public as to the real risks
1nvolved 1n these cases.

Activities relating to the back-end of the fuel cycle

The application of the special legal regime of the Conventions to the
decomm1ssioming of nuclear installations and radioactive waste disposal
activities present conceptual and concrete difficulties with respect to thard
party liabality.

With the expected i1ncrease in the number of decommissioned nuclear
facilities, the problem becomes one of defiming a standard or criteria to
determine when a nuclear installation within the scope of application of the
Conventions ceases to be a muclear installation for the purposes of the third
party liability regime. This is particularly true since the Conventions
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associate the concept of muclear installation with the presence of nuclear
fuel or radicactive products or waste. Once these substances are no longer on
the site, the nature of the installation and thus the potential danger 1t
represents 1s necessarily altered. Although the risk to parties off-site
diminishes as the installation goes through the progressive stages of
decomm1ssioning, risk to workers on-site remains. The Paris Convention as
mwodified by the 1982 Protocol provides in Article 7(b) for the possibility of
correlating, in some degree, the financial guarantee to the actual risk
mvolved.

The area of radicactive waste disposal also poses sumilar problems
resulting from the long-temn, or indefinite period, hazard which certain of
these materials represent. As the nuclear operator 15 responsible for the
storage of radioactive waste, the question of long-term waste 1S even more
problematic 1n cases where the operator 1s a private enterprise which in the
meantime has ceased to exist. Under such circumstances, several proposals are
being studied: responsibility may revert back to the State whach must grant
the licence for storage, the creation of a fund to which both the State and
the nuclear operator contribute, the establishment of an appropriate body to
manage the disposal of waste.

The disposal of wastes with no intention of retrieval, whether it be
disposal 1n the sea or in deep geological fomations, effectively means the
termination of the active surveillance of this material and i1mplies that this
material is no longer considered high risk. Continueu application of the
regime of the Conventions would be highly problematical since i1t would require
financial security to cover the operator's liabilaty for an indeterminate
period of time and would present almost insummountable difficulties of proving
the causal hink between the damage and the occurrence which gave rise to 1t.

For both decommissioming and radioactive waste disposal activities the
cructal question to be resolved 1s whether and to what point, the risks
involved warrant the contimued application of the regime per se. In thus
regard, Symposium participants noted the work currently in progress in the
competent international organisations to resolve these 1issues,

o
[ o
The Symposium provided an opportumity to examine certain questions on
problems which have come to light as a result of the application of the
l1iability and 1nsurance regime of the nuclear Conventions. The NEA

Secretariat 1s presently engaged 1n the preparation of the Proceedings of the
Symposium which 1t intends to publish in early 198S.
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e International Atomic Energy Agency

REVISION OF THE REGULATIONS FOR THE SAFE TRANSPORT OF RADIOACTIVE
MATERIALS (1984)

The IAEA Regulations for the Safe Transport of Radirocactive Materials
(Safety Series No. 6) were first published 1n 1961. A partially revised
edition was published 1n 1965, and completely revised editions in 1967 and
1973. Following minor amendwents, the current edition - the '1973 Revised
bdition as Amended" - was published in 1979. These Regulations, which are
applied 1n the Agency's own operations and 1n operations carried out with the
Agency's assistance, have been adopted by all intermational organisations
concerned with transport and by most Member States. Those which have not
formally adopted the Regulations generally apply them to 1mport and export
shipments. The IAEA Regulations now form the regulatory basis for the
international transport of all radiocactive materials.

During the last comprehensive review of the Regulations, which resulted
in the current edition of 1979, it was felt that such reviews should be
carried out approximately every ten years in order to ensure that the
Regulations keep pace with current technology and needs. The Standing
Advisory Group on the Safe Transport of Radioactive Materials (SAGSTRAM) was
established by the IAEA 1n 1978 to advise 1t on the transport programme and on
the development amnd 1mplementation of the Regulations. Recommendations
concerning guidelines, procedures and a schedule for a further comprehensive
review of the Regulations were made at the first meeting of SAGSTRAM, in
October 1978. The review process was i1nitiated early in 1979 and completed 1n
1984, Successive revised drafts were sent for comment to Member States and
intermational organisations concerned with tramsport, while specific topics
were examined by consultants and techmical committees. During the period
1980-84, approximately 150 experts from ZZ Member States and 1Z i1ntermational
orgamsations attended meetings in connection with the review process. In
February 1984, SAGSTRAM endorsed the final revised draft, and the Revised
Regulations were approved by the IAEA Board of Governors on
20th September 1984,

The revised Regulations embody new general principles implementing the
Basic Safety Standands for Radiation Protection, which are sponsored jointly
by the IAEA, the World Health Orgamisation, the Internmational Labour
Organisation and the OECD/NEA (IAEA Safety Series No. 9, 1982 Edition)
Baphasis is placed specifically on optimization of protection for particular
sources of exposure and on individual dose limitation 1n connection with
transport, Other significant changes relate to the new package integrity
requirements for crush testing of certain types of lightweight package in
order to improve their accident safety, and to deep-water immersion tests for
certain types of irradiated-fuel flask in owder to facilitate recovery in the
event of their sinking during transport by sea.

The new format used 1n the revised Regulations will serve as a basis
for future revisions and will facilitate the modification of relevant national



- all Member States which engage or expect to engage i1n the transport

of radicactive materials arlnnf the revised Regulations or use them,
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as far as practicable, as a basis 1n the formulation of national
regulations and 1n connected regulatory activities,

- all international organisations concerned wath transport adopt the
revised Reoulations or use them. as far as nrarftnshlp as a hagis
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in the formulation and i1mplementation of relevant codes, standards,
regulations or conventions; and

- the revased Regulations be adopted wathan a period of t to five

ears, 1.e, not later than 1000 with a view to achieving worlduwide
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harmonization of their apphcatlon.

In this connection, 1t may be recalled that the IAEA published in 1973
a compamion document to the 1973 Revised Edition of the Regulations, entitled

MAduvicary Material for the Annlication of the JAEA Trancnort Reoulationeg!
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(Safety Series No. 37). An upaated version was published as the Second
Edition in 1982, and a thard edition will be 1ssued to reflect the 1985
Edition of the Regulations. The document 1n question provides 1nformation
about the intent and i1mplications of the technical requirements of the

Reoulations, and ghout mathode and technoloov which mavy he eamloved to Fulfil
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them, for the benefit of designers and manufacturers of packagings,
consignors, carriers, competent authorities and others.

REGIONAL OVERVIEW COURSE ON NUCLEAR LAN AND SAFETY REGULATIONS

A Regional Overview Course on Nuclear Law and Safety Regulations for
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19th October 1984 by the IAEA 1in co-operation with the National Atomic Energy
Comm1ssion of Uruguay and the Faculty of Law and Social Sciences, University
of Montevideo. The purpose of the course was to provide an overview of the

major areas of nuclear legislation and regulation, with particular regard to
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intended for present and prospective staff of national atomic energy
authorities and other govermmental departments, public institutions and
private organisations which may be i1nvolved 1n, or expected to be associated
with, the framng and 1mplementation of regulations for the control of
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The course was held i1n Spamish and attended by sixty-two participants
from Uruguay and from eleven other Latin American countries: Argentina,
Bolivia, Brazil, Chile, Colombia, Costa Rica, Ecuador, Mexico, Paraguay, Peru
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and Spain, and members of the IAEA Secretariat, who dealt with the main
components of nuclear legislation and safety regulatmn and practical ways of
coping with the tasks required 1n preparatory works. Recent developments in

-39 -




this area i1n some countries represented at the course were also the object of
reports for the information of participants, most of whom were officials from
national authorities on atomic energy.

e Furatom

1984 COUNCIL DIRECTIVE LAYING DOWN BASIC MEASURES FOR THE RADIATION PROTECTION
OF PERSONS UNDERGOING MEDICAL EXAMINATION OR TREATMENT

On 3rd September 1984, the Council of the European Commmities adopted
a Directive (84/466/Euratom) laying down basic measures for radiation
protection of persons undergoing medical examination or treatment (published
1n the Official Journal of the European Commmities No. L265 of
Sth October 1984). This Irrective, which 15 based on Article 31 of the
Euratom Treaty, provides that all medical exposures to radiation must be
medically justified and kept as low as reasomably achievable: this level 1s
already defined 1n Directive 80/836/Euratom laying down basic safety standards
for the health protection of the general public and workers against the
dangers of 1onizing radiation (see Nuclear Law Bulletin No. 26).

The measures to achieve thas result are 1n essence the following.

- Member States must take all appropriate measures to ensure that any
1omzing radiation used 1n medical procedures is effected under the
responsibility of doctors or dental practitioners or other
practitioncrs who are entitled to perform such medical procedures 1n
accordance with the legislation of the State where they are
established; they must also have acquired competence in radiography
during thear traiming and have received adequate training in the
techniques used i1n medical and dental diagnostic radiology, 1n
radiotherapy or 1n miclear medicine;

- Member States must take such steps as they consider necessary to
discourage the unnecessary proliferation of equipment for
radiotherapy, radiodiagnosis and nuclear medicine.

1984 COUNCIL DIRECTIVE AMENDING THE 1980 DIRECTIVE LAYING DOWN BASIC SAFETY
STANDARDS FOR HEALTH PROTECTION

The above-mentioned Directive B80/836/Buratom was amended by a Directive
of the Council of the European Commmmities on 3rd September 1984 (published in
the Official Journal of the Furopean Commumnities No. L265 of



ctober 1984). This partial revision of Amnex I (values of a
e

t1 s
xceeded for radlonuchdes) and Annex I1I (limits of annual 1ntake by
nhalatlon, and derived 1imits of concentration of radiomuclides in the air
inhaled for exposed workers, and limits of annual intake by inhalation and
ingestion for members of the public) results from the development of

scientific knnulpdo concerning radiation protection.

ctivities not

e INLA

NUCLEAR INTER JURA '85

The International Nuclear Law Association (INLA) will hold 1ts Seventh
Conorace from 20th Santemhoar to Ind Octoher 1085 1n Constance on Lake
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Constance, Federal Republlc of Germany, at the invitation of

Dr. Norbert Pelzer, President of the Association. The general theme of the
meeting will be the status, prospects and possibilities of international
hamonization 1n the field of nuclear law. Within this broad scheme, Working
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and decommissioning of nmuclear installations; nuclear liability; nuclear
exports and imports; and international standards on radiation protection.
These reports will form the basis of the meeting's four sessions covering the
respective topics. Guidelines have been established for the selection of
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® Belgium-France

1981 AGREBMENT ON MUTUAL ASSISTANCE IN THE EVENT OF CATASTROPHES AND SERIOUS
ACCIDENTS

This Agreement of 21st April 1981 concluded by Belgium and France was
approved 1n Belgium by an Act of 9th December 1983 (published in the Moniteur
belge of 29th May 1984).

The Agreement lays down a comprehensive legal framework for mutual
emergency assistance. It provides that rescue teams will be sent by the
Parties 1n all cases of catastrophe and serious accidents, including miclear
incidents. The Agreement also contains provisions on administrative
competences, on quick border crossings by the rescue teams as well as on their
supervision. Finally, other provisions settle the question of the costs
incurred by assistance, compensation of damage and exchange of information.

Similar Agreements were concluded between France and the Federal
Republic of Germany (see Nuclear Law Bulletin Nos. 25 and 27) and Belgium and
the Federal Republic of Gemmany (see Nuclear Law Bulletin Nos. 31 and 33).

e France-Luxembourg

1981 AGREEMENT ON EXCHANGE OF INFORMATION IN CASE OF RADIOLOGICAL BMERGENCIES

This Agreement was signed on 11th April 1983 by the French Government
and the Government of the Grand-Duchy of Luxembourg and entered into force on
27th April 1984 (Decree No. 84-930 of 17th October 1984 published the
Agreement 1n the French Official Gazette of 20th October 1984).

The Agreement provides for the setting up of an appropriate system for
the Parties to be mutually i1nformed without delay of any incident or accident
occurring 1n either of their territories, likely to affect the territory of
the other State, i1n particular, those which may occur in a muclear power
plant and which might have radiological consequences.
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To thas effect, the Agreement prescribes the establishment of mutual
alam centres where necessary i1n France and i1n Luxembourg which shall remain
1n liarson.

Information on emergency situations must be supplemented by available
data on existing or plamned measures to protect the population 1n the country
concerned.

A mmber of similar Agreements have been concluded between certain
European countries in recent years: the Federal Republic of Germany and
Switzerland (see Nuclear Law Bulletin No. 22), Framce and Switzerland (see
Nuclear Law Bulletin No. 25), the Federal Republic of Germany and France (see
Nuclear Law Bulletin No. 28) and finally, France and the United Kingdom (see
Nuclear Law Bulletin No. 33).

e Federal Republic of Germany-People’s Republic of China

1984 AGREBMENT ON CO-OPERATION IN THE FIELD OF PEACEFUL USES OF NUCLEAR ENERGY

On 9th May 1984, the Government of the Federal Republic of Germany and
the Govermment of the People's Republic of China signed an Agreement on
Co-operation in the Field of Peaceful Uses of Nuclear Energy
{Bundesgesetzblatt 1984 II p. 554).

The Agreement provides for a general legal framework for co-operation
in the following fields:

scientific research and technological development of nuclear energy;
= nmuclear power technology;
- safety of nuclear installations and radiation protection;

- planmng, erection and operation of muclear power plants and
research i1nstallations,

- other fields of coomon 1nterest,

The content and scope of the Agreement as well as concrete measures of
co-operation and financial questions will be the subject of "special
agreements'" to be prepared by a Joint Committee set up to this effect.

Such co-operation may - inter alia - be implemented by exchange of
personnel, participation of scientists and engineers in projects of the other
Party, mutual or umilateral advisory and other services; other types of
co-operation which the Parties have agreed upon.

- 43 -



The Agreement explicitly states that such co-operation 1s designed to
serve peaceful purposes exclusively. Nuclear material and equipment must be
used 1n a way that excludes the production of muclear explosives. Nuclear
material, equipment and relevant information shall only be transmitted to
other states 1f both Parties agree on the transfer, and provided that the
material shall not lead to the production of a nuclear explosive, and provided
that the receiving state has accepted the Safeguards of the International
Atomic Energy Agency. The transfer from the receiving state to another state
requres prior pemission by both Contracting Parties.

Furthermore, the Parties are obliged to implement physical protection
measures for muclear materials in accordance with the requirements laid down
i1n an Annex to the Agreement.

Other provisions of the Agreement deal with information exchange
procedures and contain the usual 1nstruments of international treaties,
1ncluding a reservation of rights existing under other 1ntermational treaties,
1n particular under the Treaties establishing the European Communities.

The Agrecment entered into force on the day of 1ts signature and will
remain 1n force for fifteen years. It shall be tacitly renewed for five-year
periods unless one year's notice of termination has been given by either Party.

e Switzerland-Euratom

CO-OPERATION AGREBEMENT BEIWEEN CEDRA AND EURATOM (1984)

One of the purposes of the Natiomal Corporation for the Dasposal of
Radioactive Waste (CEDRA) 1s to widen and consolidate its work through
1nternational co-operation. Exchange of infommation, joint discussion of
current work and results as well as co-ordination of both parties' R and D
programmes to avold duplication of work, are the essential aims of such
co-operation. In addition, the objectives of the Euratom programme and
CEDRA's activities correspond to a great extent.

Therefore, to have access to the knowledge obtained by Euratom by an
i1ntensive exchange of i1nformation and experiments, both parties concluded a
Co-operation Agreement on 2lst June 1984, for an imitial period of five years

At technical level, co-operation i1ncludes determination of the

characteristics of radioactive waste and final storage 1n crystalline
geological formations.
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Such determination includes the characterisation of highly active
waste, as well as the behaviour of glass matrixes and the determination of
actimide content 1n conditioned radioactive waste.

As regards final storage, exchange of i1nfommation and know-how 1s
planned on the following subjecis.

analyses of crystalline geological formations;

development and assessment of technical barriers for final
repositories;

assessment and preparation of model geological formations;
radionuclide migration 1n crystalline rock and 1n clay,
liming of fimal repositories;

safety analyses.

Practical i1mplementation of the Agreement includes:

exchange of unpublished techmical information, i1.e. reports,
experiment results, computer programs and notes;

joint discussion of exchanged information;
organisation of specialist meetings on specific topics;

specialist visits 1n the other Party's laboratories and technical
facilities;

temporary secondment of personnel to the other Party's laboratories
and techmical facilities to co-operate 1n final R and D work; and

co-ordination of joint R and D work.

Each Party will bear 1ts own costs deriving from the programme.
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MULTILATERAIL, AGREEMENTS

e Italy

RATIFICATION OF LONDON CONVENTION ON THE PREVENTION OF MARINE POLLUTION BY THE
DUMPING OF WASTES AND OTHER MATTER

Italy deposited 1ts instrument of ratification of the London Convention
on 30th Apr1l 1984 (see Nuclear Law Bulletin No. 32). Acceptance of
amendments to the Convention concerning procedures for the settlement of
disputes were included in the instrument ratafying the Convention.

o Turkey

RATIFICATION OF THE 1982 PROTOCOL TO AMEND THE PARIS CONVENTION (1984)

On 24th October 1984, the Parliament of Turkey passed an Act (No 3062)
authorising ratification of the Protocol to amend the Paris Conventlon on
Third Party Liability in the Field of Nuclear Energy. The Act was published
1n the Official Gazette of 2nd November 1984.

The Protocol was aaopted on 16th November 1982 and has been ratified by
Sweden and Portugal (see Nuclear Law Bulletin Nos. 31 and 33). In accordance
with the the Paris Convention, the amending Protocol will enter into force
upon ratification by two-thirds of the Contracting Parties.

RATIFICATION OF THE CONVENTION OM Thib PHYSICAL PROTECTION OF NUCLEAR
MATERIAL (1584)

An Act (No. 3070) autborising ratification of the Convention on the
Physical Protection of Nuclear Material was passed by the Turkish Parliament
on 1st November 1984. The Act was published in the Official Gazette of
10th November 1984.
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The Convention, which was adopted on 3rd March 1980, has already been
ratified by ten countries. In accordance with 1ts provisions, twenty-one
ratifications are required before the Convention will enter i1nto force {see
Nucleal Law Bulletin Nos 24 and 32)

® The OECD Nuclear Energy Agency

EXTENSION OF THE AGREEMENT ON THE OECD HALDEN PROJECT

The OECD Halden Boirling Water Reactor Project was originally set up in
July 1958 to enable participants to carry out research and experiments on a
boiling water reactor built by Norway. The Project has been extended numerous
times since then wirth the most recent extension due to expire on
31st December 1984 (see Nuclear Law Bulletin No. 28).

Agreement has now been reached to extend the Project to
31st December 1987 and 1t 15 presently beang circulated for signature among
the Contracting Parties.

Farties which will take part in this extended Agreement include
national autliorities responsible for nuclear matters or research institutes
from the following countries. Demmark, Finland, the Federal Republic of
Germany (representing a group of German companies), Italy, Japan, the
Netherlands, Norway, Sweden, the United Kingdom and the United States. The
new research and experimental programme to be carried out during the 1985-1987
period 1S contained i1n an Annex to the Agreement.

SPAIN ACCEDES TO THE OECL LOFT PROJECT

On 9th October 1984, the Management Board of the OECD LOFT (Loss of
Fluad Test Faciality) project (see Nuclear Law Bulletin No. 31) officially
welcomed the Junta de Energia Nuclear and the Consejo de Securidad Nuclear of
Spain to join the already nine participating countries in this Agreement.
These countries i1nclude. Austria, the Federal Republic of Germany, Finland,
Italy, Japan, Sweden, Switzerland, the United Kingdom and the United States
(represented by the Department of Energy and the Nuclear Regulatory
Commission). The Electric Power Research Institute (United States) and
Mitsubishl Heavy Industries Ltd. (Japan) participate as Assoclate Members.

LOFT 1s a 50 MW{th) nuclear reactor located at Idaho Falls, United
States, which simulates a commercial pressurised water reactor and serves to
perform tests used to assess the accuracy of complex themal-hydraulic
analysis computer codes. The Project will also serve to develop techmques
for accident recovery.
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A Protocol amending the 1983 Agreement provides for the accession of
Spain and i1ncludes amendments concerning the association of other 1ndustrnal
partners with the Project. The Protocol i1s being prepared by the NEA for
signature by the Contracting Parties.

AMENIMENT OF THE AGREBMENT ON PHASE 11 OF THE INTERNATIONAL STRIPA PROJECT

Fhase 11 of the Intemational Stripa Project came 1into force on
1st January 1983 (see Nuclear Law Bulletin No. 31) ana included eight
countries (Canada, Finland, France, Japan, Sweden, Switzerland, the United
Kingdom ana the United States) jointly participating i1n a programme of
sclentific investigations relevant to geological radivactive waste disposal

With the signature by all parties of an amending Protocol, this
Agreement has now been formally modified to reflect the participation, with

effect from 1st January 1983, of a new member, the .Junta de knergia Nuclear of
Spain.

e [nternational Atomic Energy Agency

CONVENTION ON THE PHYSICAL PROTECTION OF NUCLEAR MATERIAL

At 1ts twenty-eighth regular session i1n Vienna, the IAEA General
Conference on 28th September 1984 adopted a Resolution noting that there are
to date thirty-nine signatories and ten ratifications of the Intemational
Convention on the Physical Protection of Nuclear Material, and expressing the
hope that the Convention will enter 1nto force at the nearest possible date
and that 1t wi1ll obtain the widest possible adherence. {The text of the
Resoluugm GC(XXV111)/RES/424 1s reproduced 1n the "Texts" Chapter of thas
Bulletin).

Portugal signed the Convention at TAbA Heaaquarters in Vienna on

19tk September 1984 (see Nuclear Law Bulletin No. 32 for status of signatures
and ratifications).
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VIENNA CONVENTION ON CIVIL LIABILITY FOR NUCLEAR DAMAGL

By another Resolution GC(XXVIII)/RES/431 (the text of which 1s also
reproduced 1n the "Texts" Chapter of this Bulletin), the IAEA General
Conference, inter alia, noted with appreciation that, with the assistance of
the TAEA, several Member States not yet parties to the Vienna Comvention on
Civil Liability for Nuclear Damage have adopted or are preparing legislation
based on the principles and provisions of the Convention, and expressed the
hope that more Member States will give consideration to adhering to the
Convention. Morocco sighed the Convention at the TAEA Headquarters on
30th November 1984 (see Nuclear Law Bulletin No. 26 for status of signatures
and ratifications),
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e [nternational Atomic Energy Agency

INTERNATIONAL ATOMIC ENEKGY AGENLY GENERAL CONFERENCE

THE INTERNATIONAL CONVENTION ON THE PHYSICAL PROTECTION
OF NUCLEAR MATERIAL

Resolution adopted during the 266th plenary meeting
on 28th September 1984 [GC(XXVIII)/RES/424]

The General Conference

a) Recalling the resolutions adopted at 1ts nineteenth, twenty-first
and twenty-seventh regular sessions regarding the physical
protection of nuclear materials*®,

b) Recalling the adoption 1n October 1979 of the Convention on the
ysical Protection of Nuclear Material, and

c) Moting that to date there are 39 signatories and 10 ratifications of
the Convention,

1. Expresses 1ts appreciation to the Director General for his report on
the signature and ratification status of the Conventiun,

Z. Contihues to express the hope that the Convention will enter itito force
at the earliest possible date and that it will obtain the widest possible
adherence, and

3. Requests the Director General to report to the General Conference at

1ts next regular session on the signature and ratification status of the
Convent:ion.

®GC(XIX)/RES/328, GC(XXI)/RES/350 and GC(XXVII)/RES/415.
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THE VIENNA CONVENTICN ON CIVIL LIABILITY FOR NUCLEAR DAMAGE

Resolution adopted during the 208th plenary meeting
on 28th September 1984 [GC(XXVII1)/RES/431 ]

The General Conference

a) Recalling the adoption in May 1963, under the auspices of the
International Atomic Energy Agency, of the Vienna Convention on
Civil Liability for Nuclear Damage,

b) Noting that the Convention has been 1n force since November 1977 for
a number of developing countries in Latin America, Europe, Africa
and Asia,

c) Noting wath appreciation that, with the assistance of the Agency,
several Member States not yet parties to the Convention have adopted
or are preparing legislation based on the principles and provisions
of the Convention,

d) Considering that the Convention provides a worldwide framework for
dealing with third party liability 1ssues which might arise from
certain peacctul uses of nuclear energy,

e) Lonsidering that further acceptances of the Convention will
contribute to the development ot the peaceful uses of nuclear energy
throughout the world, and

f) Noting that a number of Member States are parties to the Convention
on Thaird Party Liabilaty 1n the Field of Nuclear Energy (Paris
Convention of 29th July 1960) and the Convention Supplementary to
the Paris Convention of 29th July 1960 {Brussels Supplementary
Convention of 31st January 1963),

1. Requests the Director General to continue the Agency's interest 1n the
field of liability for nuclear damage,

2. resses the hope that more Member States will give consideration to
adhering to the Convention, and

3. Further requests the Director General to report to the General

Conference at 1ts next regular session on further acceptances of the
{onvention.
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STUDIES AND ARTICLES

ARTICLES

KEYNGTE ADDRESS TG THE SYMPOSIUM ON NUCLEAR THIKL PAKTY
LIABILITY AND INSURANCE - STATUS AND PROSPECTS,
HELL IN MUNICH FROM 10TH-14TH SEPTLMbEK 1984%

Protessor R. Herzog

Vice-President ot tie Constitutional Court,
Federal Republic of Germany

1

A paper read by a German jurist would hardly be typical 1f 1t did not
begin by contributing a few sigmficant thoughts on scientific concepts As 1
have learnt from my bibliographic research, 1t forms part of the current
tradition 1n your circles to start with the concepts of 'danger'" and 'risk"
I gladly bow to this custom, since 1t possesses the decisive advantage of
helping to clarify matters - and this 1s something one cannot confidently
claim for all legal usage.

shen asked to define danger ana risk, a German jurist will tena to
follow the familiar and well-trodden paths of German police law This
1ncorporates the concept of a concrete danger whose removal entitles (but does
not force) the police to take the necessary steps. Such a danger 1s deemed
present when tuere exists sutficient probability that laws have been broken
As my colleague Peter Marburger pointed out at the Bitburg Talks in 1981, this
concept of aanger must also remain valia wder the law on technical satety
As he aptly observed, however, 1t still needs further specification The main
requirement lies 1a estallisliing a plausible relationship between the often

*basea onh a translation provided by the German authorities
For further details see umder "OECH Nuclear Energy Agency' in this 1ssue ot
the Nuciear Law Bulletin.
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1mmense potential danger i1nherent 1n large technical installaticns and the
generally infimitesimally low probability of damage ever occurring (As a
former Minister ot the Interiul, I may ada thiat the police naturally always
face the necessity of establishing such correlations. However, the question
15 scttlea by the police witnla tieli ownh discretionary powers, and 1t thus
does not arise 1n the legal sphere proper. )

Be tiLat as 1t may, one nust agree witn sarburgei when he declares.
"The concept of danger within the general meaning of police law and law and
oruer, 1m particular the law on techmical satety, 1s thus shapea by tie
components 'probability ot occurrence' and ‘possible extent of damage', 1 e
tle elements which alsc constitute the concept of risk.,”" But this takes us up
to a crucial point. For 1f both the danger as well as the risk are shaped by
the elements 'probability of occurrence' and 'possible extent ot damage',
there should st1ll be a third characteristic by means of which one can finally
d1stinguish between them

Marbuiger quite rigutly sees the whole distincticn as a quantitative
matter and observes - with justification, in my opinion: 'Danger 1s tlus a
condition whereby the probability of occurrence and the feared extent of the
damage exceed the level of reasonable risk.” In so doing, Marburger purposely
introduces 1n the definition a component from which precise results are
ditficult to obtain, namely the reasonableness of risk. As he does not speak
about the formulation of laws yet to be enacted, but only about the
application of existing laws (1 e. more or less inherent in the system), this
proves perfectly adequate. Moreover, 1t 1s absolutely logical on Marburger's
part when he draws the dividing line between a reasonable and an unreasonable
level of risk along the border between legality and 1llegality. After all, it
1s up to the lawmakers - whoever they are - to stipulate what may or may not
be expected ot citizens.

Accoralngly, Marvurger sees a '"risk' as a reasonable and therefore
legally permissible level of endangerment, and 'danger' as an excessive and
tnerefore 1llegal level of endangerment. If 1 may revert to the terminclogy
of police law. a risk would signify - in this context - the fam:iliar cencept
ot abstract danger whose existence permits the taking ot action by enactment
ot legal provisions but which does not yet permit the police 1itself to take
action

Witn regard to the questions scneduled for discussion at this
Symposium, all these terminological explanations may strike you as being
little more than preliminaries, At least, I imagine this to be the case.

Your work starts with tackling the problem the other way round so to speak,

1 ¢ the situation where damage has already occurred. The case of liability,
whose coverage by those obliged to provide compensation and to insure the loss
as well as by the State's assumption of a commltment lies at the real centre
of your 1nterest, presupposes that the damage has already been caused It 1s
completely without interest whether this damage was previously so probable as
to warrant the designation ot 'danger" or whether 1t was less probable and
therefore still classifiable purely as a risk (Furthemore, the risk covered
for example by i1nsurance by no means simply amounts to a risk in the sense of
prev;ous terminological discussions. This risk naturally includes the danger,
too.
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In effect, the parallel with police law only becomes complete 1n this
way. If "risk" within the meaming of our considerations so far corresponds to
the abstract danger of police law whereby concrete official measures are not
permissible without a special legal basis and 1f we have to compare ''danger’’
within the meaning of our considerations with concrete danger, then we are
really interested in the de facto damage, 1.e. 1n the occurrence of damage.
The terminological parallel, contained in police law, 1s a disturbance (which
should not, of course, be confused with the disturbance 1n a nuclear power
plant, sometimes euphemistically referred to as a malfunction),

If we wanted to characterise the legal difference between these three
concepts 1n a very few words, we would have to say simply and concisely the
danger must be prevented by stipulating preconditions for the authorisation of
nuclear power plants and by monitoring their achievement. The risk must be
borne. But compensation must be procured for the event giving rise to damage,

at least 1n principle, and this requirement must possess validity irrespective
of whether.

- the damage was preceded by a danger or only a risk,

- the lawmakers took the view that i1t was reasonable for citizens to

live or not live with the possibility of damage, and thus
s1Bultaneously

- 1rrespective of whether the operator's conduct which finally led to
the damage was legal or not.

Here again, there exists a fine parallel under German law. Where the
State exacts a special sacrifice from the individual citizen - irrespective of
the given sphere and the reasons for the decision - i1t bears the obligation
under German law to render compensation. Nor does 1t possess the least
signficance in this context whether the State imposes this special sacrifice
in conformity with the prevailing legal system or contrary to 1t. The first
case 1s described as expropriation and the second as quasi-expropriating

action. But at any rate, payment has to be made. The same holds true 1in our
case.

11

An outsider who approaches this subject and turns his mind to the

arguments usually deployed 1n thais context cannot help but feel a certain
degree of surprise.

For example, the following assertion 1s made 1n all seriousness 1t 1s
not possible to thoroughly examine the question of unlimited liability (and
thus also that of an unlimited obligation for the State), si1mply because
liabilaty for damage caused by muclear power plants 1s absolute and must, by
defimtion, remain limited in amount. One rubs one's eyes 1n astonishment on
reading this, and 1t leads to the question as to where we really stand
Needless to say, 1t is true (apart from a single, though all the more
sigmficant, exception) that the present system of absolute liability does not
entail claims for compensation i1n excess of a certain amount. But why 1s this
so” Because the appropriate laws provide for this! If the laws provide
otherwise, then the situation would be different. After all, the lawmakers
can settle these matters as and how they want. Indeed, any limits which they
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have been drawn up 1n a ministry of justice with the assistance of a battalion
of jurisprudence experts. At most, the limits maght arise under the German
Constitution, the Basic Law; however, this certainly does not contain any
such barrier.

1 would now like to add a second point which I have noticed as a keen
reader of the relevant legal literature - and i1t 1s my sincere hope that you
w1ll not find the comparisons I am about to make in any way cynmical: elther
in favour of or against nuclear power.

If we visualise the very worst possible scenario in the operation of
nuclear power plants, then accidents comparable with the greatest disasters 1in
the history of mankind are no doubt conceivable. 1 am, of course, well aware
that the p0551ble extent of the damage only represents one factor ain the
calculation of the given risks necessary in these circumstances. Moreover, it
relates to such an infinitesimal probability of occurrence that for a layman
like myself 1t 1s i1mpossible to translate such a scenario into reality.
Nonetheless, 1t came as a surprise to me to find that the legal comparisons
offered 1n 1llustration of this i1ssue are taken exc1u51ve1y from the field of
.I.Ldvx.l.lt‘y' under civil law - in partzcuxa'f that of absolute .L_lam..uty.
Naturally, such contingencies as those governed by the law of road traffic,
air traffic and conventional power plants fuelled by o1l, coal or water can
also occur 1n terms of magnitude at nuclear power plants. However, the
extreme case which I now wish to invoke 1n my argument refers to completely
different magnitudes. And 1 trust you will decry when I argue that such an
extreme case 1s only really comparable with disasters such as a gigantic
flood, mass unemployment caused by the collapse of entire branches of the
econolmy; diseases of modern civilization; or perhaps even the Second World
War,

You will no doubt retort that none >f these disasters are governed by
liabalaty provisions applicable by analogy to the problem under discussion.
And, admittedly, nobody has ever thought of blaming the damage caused by the
Second World War on an official dereliction of duty by a Brunswick cival
servant called Adolf Hatler and then handiing 1t pursuant to Article 839 of
the German Cival Code. Nometheless, this damage has been dealt with totally -
and this 1s also true for damage caused by the diseases of modern
civilization, mass unemployment and natural disasters, 1t 15 very interesting
to see how this was dealt with and how 1t 1s being dealt with now, even if the

problem 1s tackled i1n most cases after the event.
Let me now say a few words about this point.

Let us begin with natural disasters. By law, the State bears no
1iability or obligation to adopt measures. By law, anyone who has not taken
out 1nsurance against the disaster will get nothing. However, I recall the
time when I was a member of a German Land Government for almost six years and
every year, a ma)or disaster took place as a result of a thunderstomm or a
flood and once even an earthquake - every time, the question promptly arose as
to whether the State should not help the victims. On each occasion, 1t was
proclaimed loud and clear. 1t 1is not up to the State to help them, the State
1s not an insurance company; and arguments in this vein. Yet every time,
millions were made avairlable so as to provide assistance for the non-insured -
and the procedure for mmplementing this was expected to be "unconventional and
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unbureaucratic." Clearly, the indivadual claims were limited 1n regard to
their preconditions and their maximm level; and there was, of course, a
global ceiling beyond which the mumister of finance would not pay a penny

Yet all of thas cannot side-step the fact that, at the decisive moment, the
State substantiated claims which should not have existed according to the law

Let us now take the pext case, namely mass unemployment. This might
arise from a further decoupling of our country from world technological
standards or from additional rationalisation measures which are to a great
extent linked up with 1t. One canmot say that such developments are primarily
caused by governmental policy or failures. Nevertheless, in the public
interest the State accepted its undoubted responsibility in this field at an
early stage, and 1t discharges it i1n the form of insurance benefits rather
than compensation. By virtue of the law, an individual 1S entitled to such
benefits which are limited i1n amount. There 1s no maximm global sum whach
the Federal Institution for Fmployment could invoke. However, the State can
intervene by paying a subsidy, if pecessary. If the Federal Institution for
Eaployment suffers a loss of income or 1f the mmber of unemployed persons
1ncreases to such an extent as to make 1t impossible to cover the rights of
those 1nsured, then there remain three ways of counteracting this situation
Moreover, these three methods may be exercised in parallel or in succession.
Firstly, one can raise the unesployment contrabutions and thus also raise the
Federal Institution's income; secondly, one can of course increase the state
subsidy ("if available", as the authors of cookery books used to say),
thardly, 1f all else fails, then there could be an apportionment - 1n other
words, a scaling down of claims.

The provision of funds to cover the damage from civilization diseases
hardly differs from this model. Here, too, the 1ssue 15 not compensation but
insuyrance, such cases may be covered by the statutory health insurance
scheme. Sick persons have had suable claims in law without any distinction
being drawn between civilization - and other diseases. These claims are fixed
by law. There are no maximm limits i1n respect of sick individuals and, of
course, no such limit exists i1n law regarding the total volume of benefits
payable under the statutory health insurance scheme. However, we have seen 1n
past years what must be done when a branch of social i1nsurance encounters
grave difficulties. The contributions are raised, the possibility of state
subsidies 1s broached (although these have been replaced by the switching of
surpluses and deficits between the various branches of insurance) and one can,
of course, also start apportioning the insurance benfits. However, this
latter method has affected pot so much the real sufferers from civilization
diseases (such as cancer patients) as other categories of persons and quite
rightly so.

If we take a cross-section of our observations so far, then we can
safely establish the following ground rules:

1. The State usually furmishes help for the victims of such
catastropbhes, although not pormally in the form of claims for
compensation (and not because of 1ts absolute liability) but in the
form of 1nsurance benefits or similar benefits.
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2. There exaists a legal claim to such benefits generally based on
legislation. Only i1n the case of damage due to bad weather i1s the
claim established by cabinet decision and admimistrative decision.

3. The claim 1s fundamentally unlimited 1n amount, provided that the
facts required by law as a basis for the claim do exast, and
presumably, when the legal requirements are being defined
consideration 1s given to whether or not there 1s something to be
financed

4. With the exception of the non-typical case of natural disasters,
there are no global maximum levels for the total volume of money
payable by any given organisation. If all else fails, as I have
already mentioned, the State helps by granting subsidies of 1ts own
(as with unemployment insurance 1n particular) or it helps by
adopting statutory measures for providing cover - including also the
curtailment of claims.

Finally, 1f we consider the settlement under German law of the economic
and human consequences of the Second World War we see that here, too, the
above-described principles prevail. It must, however, be admitted that legal
spheres such as war victims' pensions and the equalisation of burdens have
experienced completely different treatment - and this mamifests 1tself not
least 1n the methods of financing. However, that 1s not the subject of our
discussion today.

I11

It will not have escaped your notice that in the above I have dealt
solely with such liability cases as involve payment by the State and not by
some other private delinquent. However, private individuals are 1nvolved
inasmuch as they have had to finance the public payments in question either in
the form of contributions (for example, to health and unemployment 1nsurance)
or as taxpayers (for example, 1n the case of damage due to a natural disaster
and mainly in that of state subsidies for unemployment 1nsurance).

Naturally, the position 1s totally different regarding liability for
damage from nuclear power plants. This usually involves an operator whose
capital stock 1s generally held by public authorities - a fact often forgotten
by operators and their critics alike. However, as the term "capital stock"
indicates, an operator 1s a legal entity incorporated under private law. It
will come as no surprise that this leads us to two sets of questions:

1. What form must the liability take in respect of such an operator
1ncorporated under private law? And,

2. What 1s the State's role in this connection? (The fact that the
State plays a role 1n thas context 1s clear and requires no further
proof.)

I would like to begin with the second question because - as everyone
knows - this contains the really crucial points. Why in fact 1s the State
1nvolved when a private operator causes damage? There are two explanations of
which you are well aware of coutse, but allow me nevertheless to set them out
in brief.
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To begin with, the State 1s involved because one of 1ts most
fundamental and, incidentally, most anclent tasks consists in shrelding 1ts
citizens from damage as well as from the dangers nomally preceding the
wncidence ot such damage. No specilal legal basis 1s needed to cover such a
situation: this duty derives from the State's very character as a State As
for the 11fe of 1ts citizens, it has meanwhile also been recognised in the
rulings pronounced by the Federal Constitutional Court that the State 1s
committed to protect them pursuant to valid German constitutional law
Admittealy, this 15 not yet actually expressed 1n regard to the health of
citizens or (as the Basic Law puts 1t) 1n regard to thelr bodily 1ihtegrity
Hence, notuing else can in fact apply - especially since both these rights are
guaranteed in one and the same constitutional provision.

hence, 1f the State finds dangers to the life and health of 1ts
citizens 1n social reality, then it must provide relief by legal enactment and
adminlstrative regulation, and 1f the administrative authorities infringe a
requirement imposed upon them by law, the State as a whole must assume
liability. It 1s for the lawmakers to decide how the State should comply witn
the requirement. It can apply the normal principles of civil law on liability
for damage caused by negligence or those of absolute liabality just as it can
also 1nvoke the principles of public law governing the liability of the
State The State can also decree that 1t will enter into the liability borne
by third parties {in thms case, the private operators) and thus act as a legal
intermediary by discharging certain tasks itself i.e via public undertakings
such as has happened 1n the Federal Republic of Gemmany with waste treatment
and disposal. The fact that 1t 1s involved 1n this matter and therefore
jointly liable for resultant damage does not alter these legal aspects

There exists another facet to this matter of a more fundamental
nature The assumption today - usvally based on the reference to Germany
being a "Welfare State' contained 1n Article 20 of the Basic Law - 1s that the
genuine tasks of the State embrace not only the protection of 1ts citizens'
life, 11mb and property, but also active provision for their well-being In
our highly civilized and technicalised society of today, this means to begin
with that the State must safeguard their standard of living, 1.e ensure the
econoilc prosperity of the whole community. Questions as to the limits to
this task for the State as well as the State's responsibilities in respect of
ecological preservation and restitution are not up for discussion, albeit of
emirent importance, they do not form part of today's subject. At any rate,
the obligation incumbent upon the State during our phase of historical state
development to make appropriate provision also includes the replacement and
dupiication of human labour by natural energy activated by technical neans
Lenin once declared socialism 1S marxism plus electricity. Our Basic Law
does not stipulate the introduction of marxism or socialism, but 1t does set
out the State's responsibility for providing adequate and, above all, low-cost
sources of energy including, of course, the "ecclogical costs' - and I am
deliberately stressing this point.

Naturally, this also extends to nuclear energy - 1in principle at any
rate. Needless to say, a decision on all other concomitant problems must core
from the political sphere rather than from constitutional law A political
decision 1s necessary, 1n particular, for the extremely important questions of
the apportionment and most important of all - the minimisation of risks,
weighing up the ecological problems inherent i1n nuclear energy, and comparing
these with the ecological pollution produced by coal or oll-fired power plants
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or a landscape criss-crossed with hydraulic power plants Last but not least,
there remains the highly explosive issue in foreign policy. to what extent
should a country like ours, almost destitute of 1ts own sources of energy,
counter the danger of dependence on supplying countries in the long run by
diversifying 1ts sources of energy”

As we have already noted, these are problems which must generally be
resolved pursuant to political responsibility rather than constitutional law.
But 1t 15 and remains a fundamental point of constituticnal nature that, in
accordance with the Basic Law, our State must ensure - by one way or another -
that adequate quantities of energy are available on an economically viable
scale. Here again, there are political factors (although not constitutional
ones) which argue in favour of making the State co-responsible for liability
questions emanating from the fulfilment of this assignment. This 1s, at any
rate, more obvious and logical than the fact emerging from our past experience
that the State must also accept responsibility for damage from civilization
diseases, natural disasters and structural unemployment. After all, the State
has little to do with the causes of civilization diseases and absolutely
nothing to do with the causes of natural disasters; and 1t can only be blamed
for unemployment under a free market-economy system 1f 1t has allegedly
conducted a completely idiotic policy 1in eccnomic and technological affairs -
1ts responsibility derives not from former action but from humamtarian
responsibllity for i1ts unemployed citizens.

v

In the sphere under discussion, the operator and the State must jointly
bear the burden of liability, and this takes us to the question. 1n what
ratio must they bear such lrability?

Under the valid liability system - and it should not be amended i1n thns
respect - the answer reads as follows. tho State and the operator simply bear
li1ability concurrently (not joint and several liability for the same fault,
and 1n particular not to the same amount). Hence, each of them is liable for
part of their joint responsibility For two reasons, there are no objections
to this In the first place, complete liability for the operators (even if
only joint and several) would engender a clearly prohibitive impact. Hence,
1t would severely curtail the possibility and willingness to set up huclear
power plants., The second poant 1s this both debtors are so strong (albeit
for different reasons) that their joint and several 1liability would be an
entirely superfluous luxury.

This leaves us with the question as to whether we can find rules for
approximately quantifying the two shares of liability - that of the operator
and that of the State.

To begin with, we must consider the role played by the prohibitive
effect of too high a share for the operator especially when this 1s backed by
very high absolute figures You will no doubt save me the trouble of quoting
the statistics i1n detail, because 1n any case you already know them much
better than I do. Moreover, I am i1nclined to acknowledge the justification
for this argument. Nonetheless, this inclination of mine would have proved
much greater - let me add thns quate frankly - 1f I had not sometimes had the
1mpresston that the pricing policy adopted by many electricity supply
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undertakings rests on the simple formula deficit divided by sales equals
i1ncrease 1n electricity prices. Here, too, things have changed somewhat in
the meantime.

1o be precise, the argument about prohibitive effect 1s not directed at
the operators but at the State's responsibilaty for energy policy The State
1tself must not render 1ts energy policy 1llusory by imposing on the operators
burdens likely to take the whole undertaking into the red.

This has two 1mplications. Firstly, the really gripping questlon 1n
major occurrences of damage 1s not the liability of the operators but the
comnltment of the State. Secondly, the matter also rests there 1f thought 1s
given to raising the maximum levels of liability or even eliminating them
The reasons already briefly cited would, 1n any case, endorse the 1dea of
fixing a firmm sua for operator's coverage. 1 am unable to )judge whether the
current amount of 500 million DM 1s the right sum or whether 1t might stand
somewhat higher. At any rate, the sum 1n question very rapidly ciimbed to 1ts
absolute level, and anything that might be discussed 1n excess of that in an
honest exchange of views would constitute a debate on the scale of the State's
own commitment - and, 1n the final analysis, that calls for a "political”
decision.

Let me make a few more observations of a perhaps theoretical nature,
but nevertheless of serious intent.

Let us just i1magine for a moment that something which we all deem
1mpossible and which each of us 1n his own way does his utmost to prevent
actually happens - a disaster causing damage which exceeds the present maximum
level of a billion IM by 1,000 or even 2,000 per cent. Can anyone really
believe that in such a contingency somebody would invoke Section 31 of the
Atomic Law or even read 1t? The Bundestag would convene and call for the
largest possible '"‘unconventional and unbureaucratic" indemnmification for all
the damage suffered. The same would take place in the Government and not even
the Minister of Finance would protest; he would simply nod his head in
sympathy. Just think: this 1s the very same State which does not refuse 1its
help - and quite rightly so i1n my oplnion - when a hailstom or a flood occurs

With this 1n mind, I sometimes ask myself why people show such
reluctance regarding the question of unlimited liabilaty or, to put 1t
bluntly, regarding an assumption of unlimited commitment by the State This
1S especlally so 1n a case of 1liability where all responsible parties feel
sure that such a commitment can be almost Tuled out.

Naturally, I am familiar with the constitutional questions which crop
up 1n this context, but let me leave these aside for the moment. I do not
think that this i1ssue 1s a legal one at all. In my opinion, 1t 1s of a
politico-psychological nature and nothing else! But since 1 left the arena of
active politics a year ago, this has no longer been my sphere of competence
And so let me close on that note, ladies and gentlemen.
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® Federal Republic of Germany

TABO-S1cherungsmassnahmen gegen die Abzweigung von Kermmateriel flr
Kernsprengkdrper, Eine Analyse des volkerrechtlichen Sicherungssystems nach
aem Nichtverbreitungsveitrag und dessen 1nnerstaatlichen Durchfihrung am
Beisprel der EG-Staaten, doctoral thesis by Riidiger von Preuschen, Cologne
University, 1984, 234 pages

The subject of this detailed legal doctoral thesis at Cologne
University 1$ both the purpose and the scope of the world-wide International
Atomic Enexgy Agency (IAEA) Non-Proliferation Treaty (NPT) Safeguards, known
as INFCIRC/153 Safeguards, as well as the specific aspects of their execution
at national level. For this analysis, the author draws on the international
and national provisions which apply to the countries of the European
Commmi ties.

The first part explains the concept of 'diversion of nuclear material"
which, under international law, represents a tort which can be committed by
governments of non-nuclear weapon states, as well as by those sub-national
groups for whose acts govermuents are held responsible. The analysis also
shows that nuclear weapon states are under an obligation to provide physical
protection of nuclear material against i1ts misuse by sub-national groups.

The second part demonstrates 1n detail how the safeguards system

functions 1n order to prevent diversion of nuclear material, describing the
technical measures within nuclear facilities to be performed by the operator,

Euratom and IAEA respectively, the involvement of Euratom on behalf of IAEA,
costs, liability amna legal proceedings.
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e Sweden

New Swedish nuclear legislation, Mimastry of Industry, Stochholm, 1984,
71 pages

Thas publication 1s an English translation of new Swealsh nuclear
legislation. It reproduces the new Act on Nuclear Activities of
1st February 1984 which replaces the 1956 Atomic Energy Act and like 1t, 1s
based on a system of licensing, conditions and supervision. It defines the
division of responsibility between the State and the nuclear industry to meet
security demands and Sweden's intermational commitments in areas such as
nuclear non-proliferation. Great importance has been attached to provisions
governing nuclear waste management as well as research i1n this area and the
financing of waste disposal.

The publication also i1nclwdies the Act amended on 12th January 1984 on
the financing of future measures for the disposal of spent fuel

Finally, the publication 1s supplemented by an Exposé des Motifs for
the new nuclear legislation

® United States

Nuclear Safeguards. A Reader, Report by the Congressional Research Service,
Library of Congress, for the Sub-committee on Energy Research and Production,
transmitted to the Committee on Science amnd Technology, US House of
Representatives, 98th Congress, 1lst Session, December 1983, 999 pages

This reader on nuclear safeguards 1s a compilation of official
documents and reports, as well as articles and other writings, designed to
provade the reader with a comprehensive view of nuclear safeguard 1ssues. A
background note defines the temm '"nuclear safeguards' and traces 1ts origins
from both a historical and 1nternaticnal perspective. There 1s also i1ncluded
a Fact Sheet describing the Intermational Atomic Enexgy Agency's organisation,
purpose and most important functions as concerns safeguards.

Part I1 contains a series of official documents relevant to nuclear
safeguards such as Congressional reports, treaties and excerpts from the
Nuclear Non-Proliferation Act of 1978 whaich are provided as reference
materials.
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Finally, Part III 1s a chronological (1967 to 1982) presentation of
articles and other writings which have been selected 1n order to 1llustrate
those arguments both supportive and sceptical of muclear safeguards. The
materials are fairly well evenly divided between both views and i1nclude
articles by well known authors 1in the field of nuclear proliferation.

A bibliography with citations to materials on nuclear safeguards which

focus on those admmstered by the IAEA and on related US policy 1s contained
1n Appendax A.

Nuclear Regulatory Legislation (NUREG-0980), US Nuclear Regulatory Commission,

KWashington DC 20555, 1984, 668 pages

This 15 a compilation of statutes and related materials pertaining to
nuclear legislation through the 97th Congress, 2nd Session, prepared by the
Office of the Executive Legal Director, US Nuclear Regulatory
Commissron (NRC). It includes the text of the Atomic Energy Act of 1954, as
amended, the Energy Reorganization Act of 1974, as amended, NRC
Authorization Acts; the lLow Level Radioactive Waste Policy Act of 1980; and
the Nuclear Waste Policy Act of 1962, as well as environmental protection
statutes. Also inclwded are statutes, treaties, and related materials
regarding export licensing and nuclear non-proliferation. Although thas
compilation was prepared mainly for use as an internal resource document, 1t
may be obtained from the NRC.

e The OECD Nuclear Energy Agency

Long termm Management of Radicactive Waste. Legal, Administrative and
Financial Aspects, OECD/NEA, Paris, 1984, 133 pages

This study analyses questions of a legal, admimistrative and financial
nature connected with the implementation of programmes for the storage and
disposal of radioactive waste. The purpose of the study 1s to provide a
common basis of reflection amd experience on all those questions with a view
to assisting national authorities in preparing and implementing institutional
structures that will contribute to the long-term safety of radioactive waste
management operations.

The safety of methoas for i1solating certain categories of waste
requiTes survelllance (or other control measures) of storage and disposal
facilities, even after theilr closure. The study assesses the conditions for
carrying out thas task efficiently and durably, without laying too heavy a
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burden on future generations. It demonstrates that institutional controls do
not involve technically different operations nor do they require the
marshalling of large-scale industrial and admimistrative resources. It 1s

estimated that such controls could last a maximum of one hundred to three
hundred years.

The contimnty and duration requnrements of radioactive waste
management 1nvolve greater Government responsibility. It 1s up to Govermments

to allocate and co-ordinate management operations and control tasks between
the nnl_)l;g sector amd industry and to set up a regulatory system which will

meet long-term requirements. The study analyses the different possible
approaches i1n the light of regulations already adopted in certain QECD
countries. The annex to the study gives examples of relevant provisions.

The availability of financial resources for the technical operations
and 1nstitutional controls to be committed in the distant future, 1s a
significant safety factor. The economic bases for such fmancmg are
difficult to evaluate because of uncertainties 1n estimates and the timetable
for expenditures. The study describes possible financing methods, taking
thegse factors into accoumt, Finally, the gtudy considers compensation of
damage that might occur following a dispersal of contained material - a
negligible risk which nevertheless cannot be overlooked. It would seem that
the present nuclear third party liability and insurance regime may be applied
without difficulty for compensation of damage linked to the operational phase

of the ctnr?_gn and dignogal facilitieg, It wonld bhe mmrealistic on the other
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hand to maintain application of this regime for an i1ndefinite duration after
closure of the facilities. A mechamsam for indemnmification based on State
intervention might be a viable solution.

Muclear Power and Public Opimon, OECD/NEA, Panis, 1984, 117 pages
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OECD Member countries and underlines basic approaches and practices aimed at
winmng greater public acceptance for nuclear power.
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The first part of the study 1s a country-by-country presentation of
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bodies 1nvolved. There 1s also a description of the background energy
sltuation and the place of nuclear power, the evolution of the nuclear debate
and a review of present public and political attitudes to nuclear energy.

In the second nart Shme of the notable factors vhich determine nublic
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attitudes to, and perception of nuclear energy have been assembled The
study points, 1n particular, to a mmber of general principles which require
continuous 1mplementation, not least because they contribute to placing
nuclear enetgy in 1ts proper context for the public. In addition to these
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means of improving co-nucatzon between the authontzes and the publaic,
notably at the local level. The contribution of public participation to the
decision-making process 1s also evaluated 1n the light of recent national
experiences.
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