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Pursuant to article 1 of the Convention signed 1n Pans on 14th December 1960 and which
came into force on 30th September, 1961, the Orgamsation for Economic Co-operation and
Development (OECD) shall promote policies designed

— to achieve the lghest sustainable economic growth and employment and a nsing
standard of hving in Member countnes, while mamtaining financial stablity and thos
to contribute to the development of the world economy

— tocontnbute to sound economic expansion in Member as well as non-member countries
in the process of economuc development, and

— tocontnibute to the expansion of world trade on a multilateral non-discnminatory basis
1n accordance with mternational obligations

The ongmal Member countries of the OECD are Austna Belgium Canada Denmark
France, the Federal Republic of Germany, Greece, Iceland Ireland, Italy, Luxembourg the
Netherlands, Norway, Portugal, Spain, Sweden, Switzerland, Turkey, the United Kingdom
and the United States The followmng countries became Members subsequently through
accesston al the dates indicated hereafter- Japan (28th Apnl 1964), Finland (28th Januan
1969), Austraha (7th June, 1971) and New Zealand (29th May, 1973)

The Socialist Federal Repubhic of Yugoslavia takes part in some of the work of the OECD
(agreement of 28th October, 1961)

The OECD Nuclear Energy Agency (NEA) was established on 20th April 1972 replacing
OECD s European Nuclear Energy Agency (ENEA) on the adhesion of Japan as a full
Member

NEA now groups all the European Member countries of OECD and Australia Canada
Japan, and the United States The Commussion of the European Commumnities takes part in the
work of the Agency

The primary objectives of NE A are to promote co-operation between its Member governments
on the safety and regulatory aspects of muclear development and on assessing the future role of
nuclear energy as a contributor 10 economic progress

This 15 achieved by

— encouraging harmomsation of governments regulatory policies and practices in the
nuclear field with particular reference to the safety of nuclear installations protection
of man against omsing radation and preservation of the emironment radioactive
waste management and nuclear third party habihty and insurance

— keeping under review the techmcal and economic charactenistics of nuclear power
growth and of the nuclear fuel cycle and assessing demand and supply for the different
phases of the nuclear fuel cycle and the potential future contribution of nuclear power
to overall energy demand

~ developing exchanges of saentific and techmcal information on nuclear energy
particularly through participation in common services

~  setting up 1mternational research and development programmes and undertakings
Jountly orgomsed and operated by OECD countnies

In these and related tasks NEA works in close collaboration with the International Atomic

Energy Agency in Vienna with which it has concluded a Co-operation Agreement as well as
with other international orgamsations in the nuclear field

LEGAL NOTICE

The Orgamsation for Economic Co-operation and Development assumes no hability
concerning 1nformation published 1n this Butletin

© OECD, 1987
Apphication for permussion to reproduce or translate
all or part of this publication should be made to
Head of Publications Service, OECD
2, rue André-Pascal, 75775 PARIS CEDEX 16 France



ARGENTINA

AUSTRALIA

AUSTRIA

BELGIUM

BRAZIL

CANADA
DENMARK

FINLAND

FRANCE

GERMANY
(Federal
Republic)

GREECE
TIRELAND

ISRAEL

ITALY

JAPAN

LIST OF CORRESPONDENTS TO THE NUCLEAR LAW BULLETIN

Mr MARTINEZ FAVIRI, Head of tegal Department, National Atomic
Energy Commission

Mr M POWER, Information Services Department, Australian Atomic
Energy Commission

Dr F W SCHMIDY, Head of Section, Nuclear Co-ordination and
Non-Proliferation, Federal Chancellery

Mr STALLAERT, Social
Employment and Labour

Security Administration, Ministry of

Mrs. CONRUYT, Counsellor, Head of Section, Insurance Services,
Ministry of Economic Affairs
Mr RIVALET, tegal Services, Ministry of Economic Affairs

Mrs C LINHARES LEITE, Attorney General, Comissao Nacional de
Energia Nuclear

Mr BARKER, Director, Legal Services, Atomic Energy Control Board
Mr M. REKLING, Legal Department, Ministry of Justice

Mr SAHRAKORPI, Senior Ministerial Secretary, Ministry of Trade
and Industry

Mr MAYOUX, Deputy to the Head of the Legal Department, Atomic
Energy Commission

The Institute of Public Internationa) Law of Gottingen
University, Department of Nuclear Law (Dr PELZER)
Greek Atomic Energy Commission

Mr SWEETMAN, Barrister-at-Law, Dublin

Department of Industry and Energy

Mr G NATIYV,
Commission

Legal Adviser to the Israeli Atomic Energy

Dr NOCERA, Head of Legal Affairs, Nuclear Safety and Health,
Protection Directorate, MNational Committee for Research and
Development of Nuclear and Alternative Energles

Mr F  SAKAUCHI, Director, Research and International Affairs
Division, Atomic Energy Bureau, Science and Technology Agency



NETHERLANDS

NEW ZEALAND

NORWAY

PORTUGAL

SPAIN

SWEDEN

SWITZERLAND

TURKEY

UNITED
KINGDOM

UNITED
STATES

URUGUAY

t

Mr. VAN GALEN LAST, Head of the Atomic Affairs Section, Ministry
of Forelgn Affairs

Mr  CORNELIS, Directorate of Nuclear Energy and Radiation
Protection, Ministry of Public Health and Environmental
Protection

Mr WN BacQUARRIE, Department of Sclilentific and Nuclear
Research, Institute of Nuclear Sciences

Mrs I M SITRE, Legal Adviser, Department of Legislation,
Ministry of Justice

Mrs A SETTE PIMENTA, Head, International Relations of the
Nuclear Energy Department, General Directorate for Energy

Ms L CORREVJIER, Professor, Faculty of Law, Complutense
University

Mrs C HOLYZ, Legal Adviser, Ministry of Justice

Mr G HEDELIUS, Legal Adviser, Swedish Nuclear Power
Inspectorate

Mr C G HESSER, Legal Adviser, Mational Institute of Radiation
Protection

Mr W A BUHLMANN, Head, Legal Services, Federal Office of Energy

Mrs F KIPER, Head of External Relations, Turkish Atomic Energy
Authority

Mr D GRAZEBROOK, Legal Adviser of the Atomic Energy Authority
of the United Kingdom

Mr R VENABLES, Assistant Treasury Solicitor, Department of
Energy

Ms L GILBERY, Senjor Attorney, Rulemaking and Fuel Tycle
Division, Nuclear Regulatory Commission

Mr R NEWTON, Assistant General Counsel for International
Development and Defence Programmes, Department of Energy

Ms S SHERMAN, Office of the General Counsel, Department of
Energy

Dr D. PEREZ PINEYRUA, Legal Adviser, National Atomic Energy
Commission




YUGOSLAVIA Mr M TRAMPUZ, Secretary of the Nuclear Energy Commission

TIAEA Mr  HA VINH PHUONG, Adviser, Legal Division, International
Atomic Energy Agency

EURATOM - Legal Service, Commisston of the European Communities

WHO - Dbr COOPER, Principal Editor, Periodicals, World Health
Organisation






LEGISILATIVE AND
REGUILATORY
ACTIVITIES

e Australia

NUCLEAR LEGISLATION

Atomic Enerqy Amendment 8111 1985

The Australian Government recently introduced before Parliament a series
of Bills, including a Bi11 to amend the Atomic Energy Act 1953, to set up a
uniform regulatory framework for Australia's nuclear activities (See Nuclear
Law Bulletin No 28). These measures were taken in implementation of the na-
tional policy in the nuclear fileld, in particular, the orderly development of
Australia's uranium resources for peaceful purposes, strengthening of the in-
ternational non-proliferation regime and compliance with its obligations under
international conventions.

The Atomic Energy Amendment B111 1985, when adopted, will modify sub-
stantially the Atomic Enerqy Act 1953 as already amended {see Nuclear Law
Bulletin No 23)

This legislation will repeal almost all of the existing Atomic Energy
Act, including the provisions establishing the Australian Atomic Energy Commis-
sion and the security provisions A new authority will be created under sep-
arate legislation to replace the Commission the Australian Nuclear Science and
Technology Organisation {see under Organisation and Structure below)

The only parts of the Act which will remain will be the Sections
covering

- the authorisation of the Ranger Project and Commonwealth title to
uranium ¥n the Northern Territory,



- the requirement for reporting of discoveries of prescribed substan
ces (uranium, thorium, %.e. any substance which may be used for pro
duction of atomic energy) and information on their production, and

- certain definitions

The 8111 provides that its provisions will enter into force on the same
day as the Act setting up the Australian Nuclear Science and Technology Orga
nisation The definitions retained cover, inter alia, atomic energy, minerals,
prescribed substances and the Ranger Project Area In effect, the Act wild be
amended to 1imit to that Area, authority to mine prescribed substances on be
half of, or in association with, the Commonwealth

In particular, the provisions concerning contro} of materials, power fo
enter on land, delivery or possession of prescribed substances will be re-
pealed, and so will the provisions on penalties A clause in the Bill specif-
tcally precludes the exercise of powers under the legislation in relation to
defence purposes and other clauses deal with penalties for offences in connec-
tion with the Ranger Project and faillure to disclose discovery of prescribed
substances The penalties for such offences take the form of fines ranging
from 2,000 to 10,000 (Australian) dollars

ORGANISATION AND STRUCTURE

Australian Nuclear Science and Technology Organisation B111 1985

The purpose of the above B111 {ANS10 8111) is to establish a successor
to the existing Australian Atomic Energy Commission (AAEC) set up under the
Atomic Energy Act 1953 The Minister for Resources and Energy will remain the
competent authority as for the AAEC.

This Tlegislation will provide for a new Organisation with functions
which, according to Government policy, better reflect the directions in which
Australia's principal research organisation should tend in that area, namely
realignment of AAEC activities away from work on the nuclear fuel cycle, to-
wards greater emphasts on applications of radioisotopes and radiation in medi-
cine, industry, agriculture, science, commerce, etc ANST0 will be prohibited
from undertaking any R and D into the design and production of nuclear weapons
or nuclear explosive devices

This means in effect that the existing AAEC functions under the Atomic
Energy Act 1953 relating to mining, treatment, purchase, sale, etc of uranium
and construction and operation of plant and equipment for nuclear power pur-
poses will disappear

termining the policy of the Organisation A Chief Executive Officer, under the

Executive, will manage the day to day business of the Organisation



An Advisory Council will be set up to advise the Mipister and the Exec-
utive on matters within the competence of ANS10 The Requlatory Bureau, es-
tablished by the AAEC, will be given statutory recognition and be known as the
Nuclear Safety_ Bureau It will be responsible to the Mintster for momitoring
and reviewing the safety of any nuclear plant operated by the Organisation In
addition, a Safety Review Committee will be established, 1in particular, to
review and assess the effectiveness of the standards, practices and procedures
adopted by the Organisation to ensure the safety of its operations and to ad-

vise the Minister on such questions

Australian Nuclear Science and Technology Organisation (Transitional
Provisions) Bill 1985

The above BY11 is for an Act to ‘mplement certain transitional provi-
stons consequent to the enactment of the ANSTO Act 1985

The Tegislation wil) provide For the continuation of the body corporate
from its present form as the Australian Atomic Energy Commission (AAEC) to the
new body corporate, the Australian MNuclear Science and Technology Organisation
{ ANSTO)

This wil] ensure that property, Viabilities, finances, staff, etc of the
AAEC are transferred to ANSTO Commission members will however cease to hold
office from commencement of the ANSIO Act

REGIME OF RADIOACTIVE MATERIALS

Nuclear Non-Proliferation (Safequards) B111 7986

This Bi1l aims at giving domestic legislative effect to Australla‘'s in-
ternational nom-protiferation obligations and will establish controls aver the
possession and transport of nuclear matertals and equipment by a system of per-
mits to be tssued by the competent Minitster, namely, the Minister for Resources
and Energy.

The above-menttoned obligations arise under the 1968 Treaty on the Non-
Proliferation of Nuclear Weapons, Australia's Safeguards Agreement of 1974 with
the Internattonal Atomic Energy Agency (IAEA), fits bilateral agreements with
other countries and Euratom (so-called nuclear safequards agreements) covering
transfers of nuclear materlals and finally, the 1980 Convention on the Physical
Protection of Nuclear Material which is to be ratified by Australia

The Bill provides that its provisions shall apply to nuclear material
(as defined tn Article XX of the IAEA Statute) and associated ttems which in-
clude associated matertal, equipment or technology, clearly defined in the Bili
to ensure that the necessary items are brought within its coverage

al system of accounting and control required under Australia’s Non-Proliferation
Treaty (NPT) safequards agreement with the IAEA The Bi11 now establishes it
by statute




0ffice, shall ensure the effective operation of the safeguards system, carry
out Australta's obligations under the Agreement with IAEA and other interna-
tional agreements, in particular, in respect of reporting on the operatton of
the nationa) safequards system. He will also monitor other parties' compliance
with the provisions of international agreements concluded by Australia In ad-
dition, he will advise the Minister for Resources and Energy on matters relat-
ing to operation of the national safequards system

The Director, who will be appointed for a perted not exceeding five
years may be re-appointed In the performance of his tasks he shall comply
with any directives given by the above Minister and submit to him a yearly re-
port on safeguards operations The Minister, in turn, will report accordingly
to Parliament.

A system of permits has been established to ensure proper control of nu-
clear material and associated items. Applications for permits shall be lodged
with the Director of Safeguards on an approved form following consideration
of the application and related iInformation, the Director shall send a written
report on the application to the Minister for Energy and Resources

The Minister will not grant a permit unless the Director states in his
report.

- reqgarding nuclear material, etc, In a nuclear facility that he s sa-
tisfled, In particular, that appropriate procedures for safeguards
can be applied;

- regarding nuclear material, etc, to be held outside a nuclear facil-
ity that he 1s satisfied he has been provided with all the informa
tion he requires relating to the application

The permit shall be granted sub}ect Yo such restrictions and conditions
contained therein These will concern, in particular, the duration of the
permit, specification of the nuclear material etc, use and location, record-
keeping and accounting and inspections by TAEA inspectors

When the Mintster will grant, amend or revoke a permit, a notice to that
effect will be published in the Commonwealth of Australia Gazette

for transporting nuclear materlal or associated items from a specified location
to another specified location This permit too will be granted subject to cer-
taln restrictions and conditions, in particular, concerning its duration, the
means and route by which such materfal and fitems are to be transported,
records, reporting and accounting procedures, etc

A Register of Permit and Authority Holders will be kept by the Director
of Safeguards.

As regards safeguards_inspections, inspectors designated to Australia by
the JAEA, wil] inspect nuclear facilities, materlal and assoctated items

10 -



They shall be empowered, amongst other things, to examine records and
documents, take samples and measurements of nuclear material and associated
ftems They may, in accordance with an agreement between the Director and the
owner concerned or pursuant to a warrant, enter premises, vessels, alrcraft or
vehicles in the discharge of their duties

It is provided in the B111 that the Minister for Resources and Energy
may declare that certain nuclear material is exempted from the scope of the Act
if such material is considered exempt material by the IAEA and if this declara-
tion is not finconsistent with Australia’s obligations under an international
agreement, this also applies for associated items.

When a person has possession of nuclear material or an associated item
which Australia, under an internpational agreement, must return or tramsfer to
the country concerned, the Director of Safeguards shall be empowered to selze
or give an inspector authority to seize the material or item to comply with the
provisions of the agreement

when a person has possession of nuclear material or an associated item
without a permit he shall be 1iable to a fine not exceeding 10,000 dollars or
imprisonment for a term not exceeding five years or both if he is a natural
person, a body corporate shall be 1iable to a fine not exceeding 50,000 dollars
This will also apply for such offences on an Australian ship or aircraft or in
the course of a journey to and from Australia

A person breaching the conditions of a permit or authorisation shall be
1iable to a fine not exceeding 5,000 dollars or imprisonment for a term not ex-
ceeding two years or both if he %s a natural person, a body corporate shall be
Tiable to a fine not exceeding 25,000 dollars This will also apply for such
of fences outside Australia.

The Bi1) also provides that the Minister may revoke a permit or author-
ity when the holder violates a condition of such permit or authorisation or a
direction of the Minister This will also apply to violations outside
Australia

As regards unauthorised communication of Iinformation on technology in
the context of an associated item, the offender, if he is a natural person
shall be 1iable to a fine not exceeding 5,000 dollars or Imprisonment for a
term not exceeding two years, a body corporate shall be llable to a fine not
exceeding 25,000 dollars

The 8111 contains provisions relating to the 1980 Convention on the Phy-
sical Protection of Nuclear Material These provisions deal with offences com-
mitted in respect of nuclear materials and shall be brought into force simulta-
neously with ratification of the Convention by Australia.

Any person committing such offences, namely stealing, demanding by
threats, threatening to use or using nuclear material and causing personal
injury or property damage shall be liable to a fine of 20,000 dollars or
imprisonment for ten years or both These sanctions shall extend to offences
committed outside Australia

-1 -



Draft Nuclear Non-Proliferation (Safequards) Requlations (1986)

The above draft Regulations were prepared in furtherance of the Nuclear
Safequards B111 1986 and prescribe conditions In relation to permits and au
thorisations for nuclear material.

The Regulations specify the nuclear material which is exempted from con
trol under the Nuclear Safequards 8111 Such exemption covers in particular,
nuclear material exempted from safeqguards by the IAEA (1 e nuclear material in
heart pacemakers) and depleted uranium in aircraft and keels of ships in tran-
sit through Australia

Also, the Requlations set out the particulars to be given in notices to
be published in the Commonwealth Gazette when the Minister for Resources and
Energy will grant, vary or revoke a permit or authorisatton under the Nuclear
Safeguards Bl These particulars will include, inter alia, the name and ad
dress of the person concerned, the number, nature and date of the permit or au
thorisation, 1its period of validity and, for variations and revokations, the
date on which they become effective

Also, carriers of nuclear material may transport nuclear material or an
associated item without a permit on behalf of another person provided such op-
eration involves depleted uranium (not exceeding 250 kg), uranium ore concen
trates (not exceeding 50 kg element welght of wurantum), source material (not
exceeding 5 kg element weight of uranium or thorium) and special fissionable
material used as a sensing component in Instruments (not exceeding 1 gram)

® Belgium

REGIME Of RADICACTIVE MATERIALS

1986 Act on_ implementation of the Convention on the Physical Protection of
Nuclear Material

This Act of 17th April 1986 was published in the Official Gazette
{Moniteur belge) of 14th August 1986. Its purpose is to implement 1n domestic
legislation Articles 7 and 8 of the Convention on the Physical Protection of
Nuclear Material, signed by Belgium on 13th June 1980 (see MNuclear Law Bulletin
No 24)

Article 7 of the Convention lays down that States Parties must provide
for penalties for a number of serlous offences with respect to nuclear mater-
ial Article 8 specifies the cases In which measures must be taken by States
Parties to establish thelir Jurisdiction over such offences
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In mplementation of Article 7 of the Convention, the Act of 17th April
1986 prescribes that provisions on sanctions to be applied for the following
offences must be inserted in the Pepal Code

- threatening to use or to steal nuclear material 3is punishable by 1im-
prisonment,

- theft of nuclear material is punishable by imprisonment,

- theft or extortion of nuclear material by violence or threats is pun-
ishable by forced labour ranging from ten to fifteen years, the of-
fender may be sentenced to forced labour for 1life 1if, for example,
such theft or extortion is committed with weapons or similar articles,

- any person who fintentionally, without approval by the competent au-
thority or 1in non-observance of the conditions of approval, obtains,
holds, uses, transports or disperses nuclear material is punishable
by imprisonment ranging from tem to fifteeen years, Wn particular,
when such offence has resulted in giving a third party an incurable
disease, and fifteen to twenty years if the offence committed unin-
tentionally has nevertheless caused death

A definition of nuclear material is also to be inserted in the Penal
Code  Nuclear material means plutonium {except that with isotopic concentra-
tion exceeding 80 per cent in plutonium-238), uranium-233, uranium enriched 1in
uranium- 235 or 233, uranium containing the mixture of isotopes occurring in na-
ture other than in minerals or their residues, and any material containing one
or more of the above 1sotopes

As regards 3implementation of Article 8 of the Convention, provisions
must be included in the Penal Code specifying that courts in Belgium are compe-
tent to deal with the above offences committed in the territory of States Par-
ties to the Conventions or on board a vessel or aircraft registered in one of
those States, 1f the presumed perpetrator of the offence is in the national
territory and the Government of Belgium has made no arrangements with the State
concerned regarding extradition

THIRD PARTY LIABILITY

1986 Royal Order determining the financial security certificate for transport
of nuclear substances

This Royal Order of 28th April 1986 was published in the 0fficial Gazette
{Moniteur belge) of 16th May 1986 The purpose of the Order is to ensure that
financial security certificates gqiven by the nuclear operators ltable to car-
riers of nuclear substances conform to the conditions set out in Article #4{c)
of the Paris Convention on Third Party Liability in the Field of Nuclear Energy
This is a reguirement under the Belgian Act of 22nd July 1985 on Third Party
Liability tn the Field of Nuclear Energy (see Supplement to Nuclear Law Bulletin
No 31)

- 13 -
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The Annex to the Order contains a model f
of information required 1n accordance with the Paris Convention, namel
name and address of the operator, amount, type and duration of securtty, nu-
clear substances and carriage covered, and finally, the name and address of the
insurer or guarantor (see Nuclear Law Bulletin No 2 for model certificate)
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® Brazil

1986 Decree on the National Nuclear Enerqy Commission
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In accordance with the regulatory powers he was granted by Act No 6 189

of 16th December 1974 (see Nuclear Law Buliletin No.23), the Executive Director
of the CREN adopted 3n 1985 and 1986 several Resolutions of an experimental na-

ture on the following subjects.

This Resolution, adopted on 1st Iove-ber 1985, deals in particular with the 11-
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Tished in the 0fficial Gazette of 13th November 1985 )

Resolution_No 09/85_on preventive maintenance_of nuclear plants This
Resolution, adopted on 27th August 1985, aims to ensure that material,
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equipment and procedures used iIn malntenance operations are appropriate and
efficient (Published in the Official Gazette of 4th September 1985.)

destructive tests_on components_of nuclear facilities This Resolution aiso

adopted on 27th August 1985, regulates the activities of the independent Tech-
nical Control Agency (O0STI) which s responsible for supervising the operation
of nuclear power plants. (Published in the Official Gazette of 4th September

1985 )

Resolution__No _11/85 on computer__ programmes for analysing Jloss-of-

Py Sl AL — T i ™ g T e e i it

This Resolution concerns the certification of those programmes which are used
in the licensing procedure for nuclear power plants {Published in the Offi-
clal Gazette of 11th November 1985 )

adopted on 31st October 1985 The Resolution sets out the procedure for ap-
proval of 1ight water reactor emergency core cooling systems (Published on
11th November 1985 )

cies, adopted on 14th November 1985 This Resolution fixes the conditions to
be complied with by these agencies which are responsible, in particular, for
checking quality assurance 1n nuclear factilities {Published in the Official
Gazette of 2nd December 1985 )

—_—m Wl N TN e, MV ST TS A s i e | e ot

ance in_nuclear_power_plants, adopted on 15th August 1986  This Resolution

fixes in detal) the conditions of the quality assurance programme to be carriled
out by 0STI {Published in the Dfficial Gazette of 8th September 1986.)

RADIOCACTIVE WASTE MANAGEMENT

Resolution_No._19/85 on radioactive waste management This Resolution,
adopted on 27th November 1985 contains detalled technical provisions regarding
the management and control of radioactive waste (Published on 17th December

1985 )

- 15 .



e Finland

RADIATION PROTECTION

1985 Decree on control of laser equipment

This Decree (No 472/85) of 6th June 1985 was published in the Finnish
0fficial Gazette of 19th June 1985. The Decree defines the type of lasers cov-
ered by its provisions (lasers with wavelengths longer than 200 nm but less
than 1 mm). It divides lasers into classes according to the degree of hazard
they represent, and lays down technical safety conditions for their use and
also prescribes the protective equipment required for such use

The Occupattonal Health and Safety Directorate may grant exemptions to
the provisions of the Decree, provided that safety conditions are met

e France

RADIATION PROTECTION

1985 Decree to amend the Labour Code and defining the health and safety
conditions for gamma-ray industrial radiography equipment

The above Decree No B85.968 of 27th August 1985 was published in the Of-
fictial Gazette of 14th September 1985 and entered into force on 1st June 1986

This text, amending Article R 233-83 of the Labour Code, applies to
gamma-ray 3industrial radtography equipment whether mobile or fixed It con-
tatns specific technical conditions concerning the equipment, in particular,
safety devices located at the entry and exit points of the source's shield
The equipment must carry a notice mentioning "Radioactive® prepared by the con-
structor or the importer of the source, which explains the conditions for hand-
1ing, setting-up, use and maintenance of the source, including the frequency of
revisions

1986 Decree on artificial radicisotopes, amending the Public Health Code

Decree No 86 80 of 13th January 1986 on artificial radioisotopes,
amending the Public Health Code was published in the Official Gazette of
18th January 1986

- 16 -



It amends and supplements a Decree of 3rd May 1954 made in implementa-
tion of the Act of 19th July 1952 fixing the principles applicable to importa-
tion, manufacture, use and transfers of artificial radioisotopes

Under that Act, whose provisions are contatned in the Public Health Code
{Articies 831 1o iLb40), only the Atomic Emergy Commission (Commissariat a
1'énergie atomique - CEA) may manufacture, import or use artificlal radio-
isotopes without a licence which is 1issued by the Minister for Health, fol-
lowing the advice of the Interministerial Committee for Artificial Radio-
i1sotopes (CIREA) The opinion of CIREA 1s also sought for transfers of radio-

isotopes

The Decree of 3rd May 1954 whose provisions were contained in Articles
R 5230 to R 5238 of the Public Health Code specified the licensing conditions
for artificial radioisotopes

This new text amends and supplements the provisions of the 1954 Decree
to take into account experience in the operation of CIREA and the evolution of
regulations particularly in the biomedical field

As regards the use of artificial radioisotopes in therapy and medical
biology (Articles R 5234, R 5234 1 to R 5234 6), this Decree 1ists the opera-
tions sublect to licensing, namely the distribution, transfer, sale, use etc
of artificial radiolsotopes

The 1icensing system for artificial radiolsotopes not intended for use
in medicine or human biology is set out in Articles R 5235, 5235 1 to R 5235 3.
Licences are granted for a maximum of flve years The file accompanying the
Ticence must contain detailed information, in particular, on the nature of the
operations foreseen and the conditions under which they are to be carried out

The Decree also amends and supplements the previous Decree as regards
the provisions common to both types of use (medical and non-medical) of artifi-
cial radioisotopes (Article R 5237, R 5237 1 to R 5237 4) The 1icences are
granted on an individual basis and may not be transferred, they may be revoked
or suspended by the authorities in case of non-compliance with their provi-
sions The Decree provides that a special form is required for imports and ex-
ports and prescribes that establishments holding radioisotopes must keep re-
cords of purchases and transfers Finally, loss or theft of radioisotopes must
be declared to the authorities

1986 _Decree_on protection of workers against the hazards of lonizing radiation

The above Decree (No B86-1103) of 2nd October 1986 was published in the
Official Gazette of 12th October 1986 It repeals and replaces the Decree of
15th March 1967 on protection of workers against the hazards of fionizing radia-
tion (see Nuclear Law Bulletin Nos 1 and 9) Repeal of the 1967 Decree and
entry into force of the 1986 Decree will become effective on 1st October 1987,
with the exception of the provisions on industrtal radiology X-ray generating
equipment which will enter into force on 15t October 1988

Like the 1967 Decree, this Decree does not apply to major nuclear fin-
stallations, including those classified as secret These installations con-
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tinue to be covered by the Decree of 28th April 1975 on protection of workers
in major nuclear installations (see Nuclear Law Bulletin Mos 9 and 16)

The purpose of the 1986 Decree is to implement in domestic legislation
the Euratom Directive of 15th July 1980, amended by the Directive of
3rd September 1984 (see Nuclear Law Bulletin Nos 26 and 34), to take into ac-
count developments in labour laws - in particular as regards the role of com-
mittees responsible for health, safety and working conditions and technology
Finally, it covers all work involving ionizing radiation, including agricul-
tural activities.

As regards classification of workers and occupational exposure 1imits
the main amendments as compared to the previous Decree are the following

- workers are divided into two categories A and B corresponding respec-
tively to directly assigned and indirectly assigned to work involving
radiation,

-~ quarterly and annual dose limits are laid down,

- the concept of critical organ no longer exists,

- new units are adopted (becquerel and sievert),

- the classification table for radioisotopes has been revised,

- the concepts of external irradiation and internal contamination are
replaced by those of external and internal exposure,

- dose 1imits are fixed for women of reproductive capacity, pregnant
women and workers below the age of 18 who may be exposed under
certain conditions;

- apart from the cases of exposure under normal working conditions and
planned speclal exposures the Decree defines emergency exposures
(replacing the concept of unplanned special exposures) and accidental
exposures the latter being those which exceed ten times the dose
1imit  Only volunteer workers included in a 1ist may be subjected to
an emergency exposure.

At technical level the Decree provides for individual dosimetry for wor-
kers in Categories A and B

At medical level the measures cover both categories with more frequent
controls for category A workers who must have a special medical file and an
individual medical follow-up card

Finally, the tasks of the Central Service for Protection Against Ioniz-
Ing Radtation (SCPRI} are lald down in specific provisions The SCPRI 1s the
national radiation protection agency and collects, in particular, the results
of workers' radiation exposure monttoring
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TRANSPORT OF RADIOACTIVE MATERIALS

1986 Order amending 1982 Order_on protection and control of nuclear materlals
in course of carriage

The Order of 12th June 1986 was published in the Official Gazette of
6th July 1986 Its purpose is to amend the above Order of 26th March 1982 (see
Nuclear Law Bulletin No. 29) by 1including specific provisions on sub-
contracting the transport of spent fuel and nuclear materials in Category III.
This category is the one requiring the less stringent controls as defined in
the Decree of 12th May 1981 on protection and control of nuclear materials from
the viewpoint of physical protection (see Nuclear Law Bulletin No 28)

Carriers of fuel and materials in that category may sub-contract their
transport, provided that the sub-contractors concerned are approved by the
Minister for Industry

When transport operations are sub-contracted, the original carrier must
st111 comply with certain requirements, in particular, he must inform the sub-
contractors of the regulations on protection and control and ensure that they
are properly applied, namely, as regards the obligations to inform the authori-
ties in case of an occurrence or 1Incident 1ikely to delay or jeopardise the
transport operation concerned

In addition, carriers must mention in the notification or application

for a special licence the names of the different sub-contractors taking part in
the operation as well as the conditions of transfer of the nuclear materials

Sub-contractors must provide the carriers with all the information re-
auired to exercise control over nuclear materials This concerns in particular
any change in the conditions of transport and any occurrence or incident likely
to delay or Jeopardise the operation Sub-contractors may not delegate any
part of the transport operation

1986 Order on protection and control of Category III irradiated fuel and
nuclear materials carried by rail

The above Order also of 12th June 1986 was published in the Official
Gazette of 6th July 1986 It specifically regulates the +transport of
Category III spent fuel and nuclear matertals within the meaning of the Decree
of 12th May 1981 and supplements the requlations already in force applicable to
transport of dangerous goods, including nuclear materials

whether foreign or French, holder of a licence in accordance with the Act of
25th July 1980 on protection and control of nuclear materials (see Nuclear Law
Bulletin No 26)

Other provisions prescribe the conditions for transporting the fuel and
materials covered by the Order, the protective devices to be installed during
transport and the conditions to be observed by the naticnal ratlway company-
(SNCF) in case of an accident

- 19 -



The Order specifies that a licensed carrier may sub contract transport
operations and refers to the conditions laid down by the above-mentioned Order
of 12th June 1986 fin this respect The SNCF 1is authorised to be a sub
contractor

FOOD IRRADIATION

1986 Order on the treatment by ionizing radiation of material and articles in
contact with foods and beverages

This Order of 12th August 1986 was published in the 0fficial Gazette of
20th August 1986. It applies to packaging material and articles in contact
with foods and beverages, when they are treated by the following radiation
sources

- cobalt 60 or caesium 137 gamma rays,
- accelerated electrons of the energy lower than or equal to 10 MeV,
- X rays of the energy lower than or equal to 10 Mev

Under the Order, undertakings which manufacture or import material or
articles to be treated by fionlzing radiation exceeding 10 kGy must obtain a
licence from the General Directorate for consumer goods and repression of
fraudulent practices in the Ministry for Economy and Finance

Material and articles to be treated by ionizing radiation at doses lower
than or equal to 10 kGy must be notified to the above General Directorate

The files on applications for Jicences and notifications must include in
particular the following information: the name and address of the manufacturer
and those of the firm proceeding with the treatment, its technical specifica
tions as well as the composition of the material or article

The firm responsible for such treatment must keep dosimetry control
records, to be made available to the General Directorate and the Central

Service for Protectlion against Iontzing Radlation (SCPRI) for a period of five
years
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o F'R. of Germany

Setting up of a new Ministry of Environmental Affairs (1986)

By enactment of 5th June 1986, the Federal Chancellor created a new
Ministry of E£nvironmental Affairs, WNature Conservation and Reactor Safety
{Bundesgesetzblatt 1986, I, p 864) This Ministry is now competent for
nuclear safety and radiation protection in accordance with the Atomic Energy
Act, 1t is vested with the responsibilities previously assigned to the Mini-
stry of the Interior and, in regard to radiation hygiene, to the Ministry of
Health

THIRD PARTY LIABILITY

Compensation for damage caused by the Chernobyl accident under the Atomic
Energy Act (1986

The nuclear accident in Chernobyl (USSR) of 26th April 1986, caused con-
siderable damage in the territory of the Federal Republic of Germany The wide-
spread radioactive contamination of the air, water and soil entailed direct da-
mage to spring vegetables, milk-producing cattle had to be kept from grazing,
the consumption of milk and other foodstuffs had to be supervised, import re-
strictions became necessary, the fixing of state intervention levels led to a
change 1in consumers' eating and buying habits, travel agencies and transport
undertakings specialised in Eastern Europe business lost their cltentele, and
finally, seasonal workers in agriculture lost their jJobs.

Since the USSR is neither a party to the Paris Convention nor to the
Vienna Convention, proceedings for compensation for damage from Chernobyl would
have to be brought under general private international law As there is no
agreement on the enforcement of judgments between the USSR and the Federal Re-
public of Germany the judgment of a German court cannot be enforced in the
USSR Victims, therefore, could only claim before the competent Soviet court
Considering, however, the uncertainties of a lawsuit 1n the Soviet Union and
taking into account that the operator of the Chernoby) reactor is a state
organisation, thus raising problems of state immunity, it appeared from the
start that private proceedings would have 1ittle chance of success

The German Atomic Energy Act (Section 38 paragraph 2) provides for com-
pensation from German public funds for such cases (see text of Act 1in Sup-
plement to Nuclear Law Bulletin No. 36) Provided damage caused by a foreign
nuclear installation and suffered in the territory of the Federal Republic of
Germany, and provided the victim - according to the foreign law applicable can
only obtain compensation which falls considerably short of the compensation
available under German law, the Bund (Federal State) shall pay compensation up
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to the maximum amount of 1 billjon DM Such a claim is to be brought before
the Bundesverwaltungsamt (Federal Agency for Adminisiration)

Therefore, in implementation of the Atomic Energy Act, the Federal Gov-
ernment issued a Guideline of 21st May 1986 concerning the settlement of claims
for compensation after the reactor accident at Chernobyl (Bundesanzeiger of
27th May 1986, no 95, p. 6417) The Guideline describes the extent of damage
to be compensated damage to property and prejudice to similar rights caused
directly by the accident, 1 e destruction of products, seizure of products,
restrictions concerning the use of milk, direct damage to enterprises within
the meaning of section 823 paragraph 1 of the Civil Code The Guideline pro-
vides for a standardised procedure and for a lTump sum compensation to enable

the Federal Agency for Administration to make quick payments without heavy ad-
ministrative procedures

In addition to these claims for public compensation, further State com-
pensation was granted "ex aequo et bono®™ (adherence to equity) in cases of dam-
age outside the scope of application of Section 38 of the Atomic Energy Act
This compensatton ¥s an ex gratia compensation which does not give right to any
claim Two so-called Equity Guidelines were issued

According to the Equity Guidelines for "Vegetables®™ of 2nd June 1986
{Bundesanzeiger of 12th June 1986, No 105, p 7237) the Bund shall pay compen-
sation for damage due to offictal intervention levels concerning certain kinds
of spring vegetables, provided the damage was suffered by 315t May 1986

On the grounds of an administrative agreement between the Bund and
Ldnder, a General Equity Guideline was issued on 24th July 1986 (Bundesanzeiger
of 2nd Augqust 1986, No 140, p 10388) According to these provisions the Bund
and Lander pay compensation jJointly (Bund: two-thirds, Linder one-third) in
cases of insolvency or impending iInsolvency due to Cherpobyl, 1imited to a cer-
tain period of time and to certain fields of business (production of, and trade
in vegetables, ‘importers and exporters of fresh vegetables, transport enter-
prises, travel agencies specialised in Eastern Europe business, enterprises
having suffered similar losses, dairies, seasonal workers in agriculture and
in food industries) This total amount of compensation to be paid in accor-
dance with the Atomic Energy Act (Section 38) and the Equity Guidelines is
estimated at more than OM 500 million {Note from our correspondent in the
Federal Republic of Germany )
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o [taly

ORGANISATION AND STRUCTURE

1986 Act setting up the Ministry for the Environment

Act No 349 of 8th July (1986) (published in the Official Gazette of
15th July 1986) sets up a Ministry for the Environment This Act does not
cover specifically nuclear activities and radiation protection, however, it
prescribes that this new Ministry will be responsible for air pollution
matters, jointly with the Ministry for Health

The Act also sets up a Natilonal Environment Council, whose members in-
clude the National Commission for Research and Development of Nuclear and
Alternative Energy Sources (ENEA)

1986 Decree_ setting up a Commission to study problems arising from emergency
situations

The above Decree of 2nd July 1986 (published in the 0fficial Gazette of
29th July 1986) sets up a pluridisciplinary Commission which will advise the
Minister for Protection of the Public (Ministro della protezione civile) in
case of emergency situations iIn certain flelds requiring public protection mea-
sures

The risks covered are the following setsmic, nuclear, volcanic, hydro-
fogical, chemical/industrial and ecological and finailly, risks which may arise
during transport

The members of the Commission were designated in view of their com-
petence in the areas covered

e Japan

NUCLEAR LEGISLATION

1986 lLaw amending the law for the Requlation of Nuclear Source Material,
Nuclear Fuel Material and Reactors

This Law (Law No 73) partly amending the Law for the Regulation of
Nuclear Source Material, Nuclear Fuel Material and Reactors (Law No 166,
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10th June 1957) was published in the Offictal Gazette of 27th May 1986 The
Law came into force on 26th November 1986

The amendments concern mainly clarification of responsibility for final
storage of low-level radioactive waste, which has been given to a private com
pany, and transfer of responsibiltty for inspecting welded parts of nuclear
facilities to authorised private inspection organisations This Tlatter work
had previously been carried out by government institutions

The other, minor, amendments concern sanctions for violation of the Law
and in particular increased fines.

RADBIATION PROTECTION

1981 _amendment to the Regulations on the prevention of fJonizing radiation
hazards

The Regulations on the prevention of ionizing radiation hazards (Ordin-
ance of the Ministry of Labour No. 41 of 30th September 1972) were established
in accordance with the Labour Safety and Hygiene Act (No 57, 8th June 1972)
and the Ordinance for the Enforcement of the Labour Safety and Hyglene Act
(Cabinet Order No 318, 1972). These Regulations have been amended by Ordin-
ance No 35 of 17th October 1981

It is specified as the basic principle for preventing hazards from ion-
1zing radiation that the enterprises concerned should make efforts to reduce,
as far as possible, employee exposure to ionizing radiation

The Regulations contain in particular provisions concerning controlled

areas and l1imitations on exposure doses, protection from external radiation,
prevention of contamination and medical examinations

REGIME Of NUCLEAR INSTALLATIONS

1981 amendment to the Requlations for 1installation and _operation_ of
experimental research reactors

The Regulations for installation and operation of experimental research
reactors (Ordinance of the Prime Minister's Office No 38 of 9th December 1957)
were amended by Ordinance No 43 of 3rd August 1981 The Regulations were est-
ablished in accordance with the provisions of the Law for Regulation of Nuclear
Source Material, Nuclear fuel Material and Reactors (Law No 166, 10th June
1957 as amended)

The Regulations apply to reactors mentioned in the Regulation Law, name-
ly nuclear reactors for purposes of testing and research and nuclear reactors
specified by Cabinet Order as reactors at the research and development stage
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The provisions include application procedures for permits to install
reactors and alter facilities, for approval of design and construction methods,
pre-service inspectlion of reactors, standards for reactor performance technol-
ogy, reactor operating plans and record-keeping These provisions also cover
Timitations on access to radiattonm controlled areas, measures concerning radia-
tion exposure doses, operation of reactors, as well as on-site transport, stor-
age, etc of nuclear fuel) materials and radioactive waste Finally, the Regu-
lations contain safety provisions as wel)

1981 amendment to the Ministerial Ordinance determining technical standards for
nuclear power plants

The Ministerial Ordinance determining technical standards for nuclear
power-generating facilities (Ordinance of the Ministry of International Trade
and Industry No 62 of 15th June 1965) was amended by Ordinance No 52 of
20th August 1981 It was established in accordance with the provisions of the
Electric Uity Industiry Law (Law No 170 of 1i1th July 1964)

The Ordinance lays down technical standards, in particular, for the fol-
Towing fire protection, aseismatic design, reactor installation, matertals
and structures, safety valves, pressure resistance tests, reactor cores, radia-
tion shields, reactor cooling, emergency core cooling systems, alarm systems,
reactor control systems, fuel storage facilities, fuel! handling facilities,
radioactive waste management facilities, ventilation equipment, prevention of
radicactive contamination etc

1981 amendment to the Requlations concerning installation and_operation of
reactors for power generation

The Regulations concerning 1installation and operation of reactors for
power generation (Ordinance of the Ministry of International Trade and Industry
No 77 of 28th December 1978) were amended by Ordinance No 53 of 20th Auqust
1981 They were established in accordance with the provisions governing
installation, operation, etc , of commercial power reactors in the Law for the
Regutation of Nuclear Source Material, Nuclear Fuel Materials and Reactors {Law
No 166, 1957) and the Enforcement Ordinance for the Law {Cabinet Order No 324,
1957)

The Regulations cover application procedures for approval of reactor
design and construction methods for permits to install reactors and alter
facilities, limitations on access to radiation controlled areas, measures con-
cerning radiation exposure deses, reactor operation, on-sight transport and
storage of nuclear fuel materials and radioactive waste, security regulations

1983 amendment to the Regqulations for delivery of subsidies for urgent safety
measures for atomic power generating facilitles

The Regulations for dellivery of subsidies for urgent safety measures for
atomic power generating facilities (Notification of the Science and Technology
Agency and the Ministry of International Trade and 1Industry No 3 of
13th December 1980) were amended by Notification No 2 of 13th May 1983 They
provide for subsidising the measures to be taken in advance for the purpose of
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securing the safety of Ainhabitants in areas in the vicinity of atomic power
generating facilities should a nuclear accident occur

These measures include amongst others an emergency communication net-
work, emergency medical care and a disaster prevention training project

e Mexico

RADIATION PROYECTION

1984 radiological safety Requlations

The WNational Institute of MNuclear Research (ININ), originally estab-
Tished by the 1978 Statutory Law on Nuclear Energy (see Nuclear Law Bulletin
No 23), and maintained by the 1984 Act which cancelled and replaced the
1978 Act (see Nuclear Law Bulletin No. 35) has published the Radiological
Safety Regulations, Revision 1, with effect from 17th July 1984 The Radio-
Togical Safety Regulations were first published in March 1982. The final dis-
positions of the Regulations provide that they should be revised and updated at
least every two years. A1l comments on the Regulations should be channelled
through the Gerencia de Seguridad Radiologica (The Radiological Safety Bureau)
The Regulations are divided into six chapters dealing respectively with the
system of dose limitation, nuclear installations and working conditions, radio-
logical safety precautions, control of radioactive material, waste management,
and radiological emergencies The Annexes set down the annual Vimits on intake
{ALI) and derived air concentrations of radionuclides (Amnex 1), the acceptable
Timits of surface contamination (Amnex II), a classification of radionuclides
by toxicity (Annex III}, activity 1imits in installations (Annex IV), and defi-
nitions (Annex V)

The general objective of the Regulations, which take account of the
recommendations of different international organisations in this field, is to
establish norms for the protection of workers, the population and the environ-
ment from dangers associated with the use of lonizing radiations Specifically,
the Regulations set out the criteria and norms for radiation protection and the
methods of survelllance, control and registration of exposure levels for per-
sonnel  They also reqgulate the handling, moving and storage of ionizing radia-
tion sources and material

The reduction of exposure to lonizing radiation to the lowest reasonable
level, taking account of economic, technological and social factors, 15 the
underlying basis of these Requlations. Chapter 1 sets out the system of dose
Timitation which comprises both general criteria and, more specifically, the
1imits and reference levels for exposure These 1imits are the primary dose
equivalent 1imits, the secondary limits and the derived Yimits, as these terms
are understood 1in relevant finternational regulations The reference Tlevels
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- recording, investigation and intervention are used to determine a particular
course of action on the part of the corresponding authority.

The anpual effective dose equivalent levels for workers (uniform expo-
sure to entire body) and members of the public are the same as those set in the
IAEA Radlation Protection Standards (ie 5 rems and 0 5 rem respectively) Mo
separate provisions are made in the Regulations for women of reproductive capa-
city except that any necessary exposure should be as uniformly distributed with
time as practicable Pregnant women may only work under sttuations classified

as working conditions 8 (see below)

Planned special _exposure for workers is Justified in those exceptional
cases during normal operations when alternative technical procedures avoiding
overexposure are impractical or not avallable In such situations, the 1imit
for external or internal irradiation {or the sum of both) is five times the an-
nual equivalent dose limit for workers in a lifetime For any single event,
this Timit shall not exceed twice the annual equivalent dose for workers The
sum of these events shall not exceed 25 rems during the 1ifetime of any one
person in question In order to carry out a planned spectal exposure, auvthori-
sation must be obtained from the Gerencia de Segquridad Radiologica dose equiv-
alents or the committed dose equivalent resulting from planned special exposure
shall be reported to the worker and to the authorised medical practitioner

The conditions of work in nuclear and radioactive installations (a dis-
tinction between the two being made 1in the Regulations) are contained in
chapter 2, 1including design and construction recommendations These recom-
mendations deal with such things as the type of barriers necessary in different
areas, the good working order of equipment and security systems, ventilation
and 1ighting, the suitability of wall, floor, celling coverings, furniture, the
identification of areas set aside for particular uses, systems for the disposal
of Tiquld effluents Emergency provisions contain recommendations with regard
to emergency exits, decontamination equipment and their location, and radiation
measuring devices

For the purpose of radiological protection, working conditions under
which workers are exposed are divided into two classes working condition A
{condittons where annual exposures might exceed three-tenths of the dose equiv-
alent 1imits), and working condition B (conditions where annual exposures
should not in principle exceed three-tenths of dose equivalent limits).

The classification of areas of work are broken down into three zones
restricted, controlled and non-controlled Restricted areas are those corre-
sponding to working conditions A while controlled areas correspond to working
condittons B Non-controlled areas are those where only natural radiation
exists Access to these areas 15 controlled in accordance with its designa-
tion Recommendations concerning warning signs and appropriate markings are
also contained tn this chapter

As 'regards radtological surveillance, chapter 3 provides that the
Department of Operating Radiological Safety is responsible for ensuring compli-
ance with the norms and dispositions contained in the Regulations In partic-
ular, routine monitoring of the levels of radioactivity and contamination will
be carried out to ensure that the relevant 1imits are not exceeded Al
tnstallattons where radtoactive or nuclear matertal 1is used must carry out
inspections, monitoring, and verification of existing conditions
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A1l work 1involving radicactive material should be subjected to prior
testing and should be approved by the appropriate authorities, who should take
account of the techniques which present lesser risk of irradiation and/or con-
tamination, those which avoid as much as possible dispersion of radioactive
substances, and the physical and chemical properties of the radiocactive sub
stances The Gerencia de Sequridad Radiologica is responsible for establishing
a programme monitoring ambient radiological conditions in all installations
where open sources of radioactivity are handled or where other conditions so
warrant In particular the Gerencia will carry out, in predetermined zones
both within and outside installations, periodic surveillance with the objective
of determining ambient conditions For this purpose, tests will be carried out
on alr, water, pasture land, milk, seeds and food samples as required

This chapter also provides recommendations for dosimetric and medical
surveillance It lays down a system of dosimetric surveillance of workers to
monitor doses received from exterpal sources of radiation as well as from
radionuclides assimilated by whatever means by the organism A register of
doses received by workers 1s required to be kept and any excess detected by the
Department of Dosimetry 15 to be reported immediately to the head of radiolog
ical safety of the installation and to the Gerencia des Seguridad Radiologica

The purpose of medical surveillance of workers is to assess the health
of the workers, help ensure compatibility between the health of workers and the
conditions of work and to provide information usefu) in case of accidental
exposures or occupational related disease or death The Office of Occupational
Medicine ts responsible for conducting examinations, keeping records, applying
necessary treatment in case of contamination, and providing workers with cer-
tificates of health and aptitude and other documents relating to radiation pro-
tection

Chapter 4 of the Regulations deals with the control of radioactive
material It describes the physical containments appropriate to either sealed
or unsealed radicactive sources For other sources of jonizing radtation, the
applicable norms of these Regulations as well as dispositions applying to a
particular installation shall be decided by the Gerencia de Seguridad Radio
logica, which shall also maintain an 1inventory of sealed radioactive sources
and nuclear materials used in installations of ININ

The chapter also specifies the conditions wunder which the storage of
radicactive materia) may take place as well as recommendations for storage of
material in_transit The Gerenclia de Sequridad Radiologica may, in addition,
establish special 1instructions General dispositions are provided for the
transport or movements of radloactive material with the objective of preventing
or limiting the risk of irradiation and/or contamination of persons, property
or the environment Packaging, ticketing and marking requirements for trans-
portatton by rail, sea or air are also set out in this chapter

Procedures, 1in case of contamination exceeding 1imits set down in
Table 4 1 and Annex [I, of the Regulations, are the responsibility of the Ger-
encia de Sequridad Radiologica The Regulations give general indication as to
measures to be taken immediately for decontaminating persons, areas, material
and equipment

- 28 -



£ radianacrtive wacta 4e¢e the r K
H 13 w

- cubh o whicrh
classifies, for the purposes of the Regulations, radicactive waste in three
categories 1iquids, solids and gaseous For al] three categories, storage
and collection dispositions are provided for the tramsport of all types of

waste, the norms specifted in Chapter 4 are applicable

The treatment of 1iquid and gaseous radioactive effluents is subject to
authorisation of the Gerencia de Seguridad Radiologica The authorisations
should ensure that the amnual 1imits on intakes (as given in Annex 1 of the
Requlations) are respected Those wastes which cannot be released finto the
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Chapter 6 sets forth the general considerations with regard to radiolog-
ical emergenctes Each installation is responsible for developing an emergency
plan, based on a risk analysis, which 1s approved by the O0ffice of Geperal Co-
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Regulations

The emergency plan should set out a hierarchical structure with corre-

sponding responsibilities For every emergency sttuation, actions to be taken
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tion Actions uhlch can be taken by personnel to ]1m1t risks during an emer-
gency should be explained beforehand by the authority responsible for the
Installation ODuring any emergency, the Emergency OfFfice [designated according
to whether it is an external emergency, or an internal emergency Type A or
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required by the Committee on Emergencies In any emergency situatton only the
Director General of ININ is authorised to release information to the outside

Emergencies are ctassified as either external or intermal, and internal
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nal emergencies are those which could affect persons, goods or the environment
outside of the installation A Type A emergency is that which represents risk
to persons or property greater than the dose l1imits laid down in the Regula-
tions Type B emergencies do not represent this level of risk but nevertheless
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derived air concentration 1imits of radionuclides given in Annex I, or the
acceptable levels of surface contamination given in Annex II

This chapter also sets out the levels of responsibility for all emergen-

cies beginning with the Director General of ININ, the Committee on Emergencies,

the Emergency Officer, personnel of ININ (and the Gerencia de Seguridad Radio-
Jogica 1n cases where an emergency was not taken account of by the risk analy-
sts) It also establishes certain actions to be taken during the 1nitial,
principal and post-emergency situation The Committee on Emergencies 1is
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the emergency and establishing the necessary means to avoid a repetition of the
incident
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e Norway

RADIATION PROTECTION

1985 Requlations on work involving exposure to radiation

The above Regulatfons No. 1157 of 14th June 1985 were made Iin implemen-
tation of the Act of 4th February 1977 on the protection of workers and their
working environment and repeal the Regulations of 31st March 1978 dealing with
the same question (see Nuclear Law Bulletin No 24)

The Regulations, which are administered by the Labour Inspectorate, pro-
vide that employees may not be assigned to work involving ionizing radiation
where the effective dose equivalent exceeds 50 mSv over a period of twelve
months  For adolescents betwen sixteen and eighteen years of age, the 1imit is
set at 5 mSv for that same period Pregnant women and children under sixteen
may not be exposed to radiation. Finally, all persons exposed to radiation in
the course of their work must have such exposure continuously monitored, by
personal dosimeters or by other means

Other provisions of the Regulations define the duties of employers
they must arrange for medical examinations of workers at least every three
years, keep records of individual exposures etc.

REGIME Of RADIOACTIVE MATERIALS

1985 Act amending the Penal Code to include provisions with reference to
physical protection of nuclear matertals

Norway ratified the 1980 Convention on the Physical Protection of Nu-
clear Material on 15th August 1985 (see Nuclear Law Bulletin No 36) In order
to comply with the obligations fincumbent on Contracting Parties to the Con-

vention, a number of amendments were made to the Penal Code, and adopted by
Act No. 54 of 7th June 1985

The major amendment (Section 152a) concerns sanctions with respect to
nuclear materials. It is provided that any person who, without lawful autho-
rity, recelves, possesses, uses, transfers, disposes of etc nuclear materials,
thereby affecting the Vife, health or property of persons or the environment is
1iable to a fine or to a term of imprisonment not exceeding four years Fur-
thermore, any person creating such danger, which may result in loss of 1ife or
extensive damage to any other person's property, 1s 1iable to a severe penalty

under the Code (Section 148) Accessories to such acts are 1iable to the same
penalty
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1986 Requlations on the use of radioactive sources on drilling platforms

The Reqgulations on the use of radioactive sources on Norwegian drilling
platforms and other mobile drilling units were made by the Norweglan Maritime
Directorate on 13th January 1986, pursuant to Act No. 7 of 9th June 1903
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entered 1nto force on 15th February 1986

Permits are required from the Maritime Directorate for the transport,
storage and use of radioactive sources Applications must be filed at the
latest four weeks before the operation s to take place A general plan show-
ing the storage location and a detailed plan for the transport, storage and use
of the radloactive equipment, together with a description of the safety mea-
sures must be attached to the application
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operatton 1s governed by the Regulations of 30th November 1919 on carriage by
ships of special or dangerous cargo They provide that the State Institute of
Radiatton Hygiene must be consulted prior to the transport of radloactive sub-
stances (Class 7) The transport containers must comply with IAEA safety
requirements Transport by helicopter is effected in compliance with the Civil
Aviation Administration Regulations of 15th May 1979, as amended on
23rd October 1984, with reference to air transport of dangerous goods

The storage room for the radicactive equipment must be marked with an
appropriate warning sign and text and the distances between the room and other
areas must comply with the relevant provisions of the IMO International Mari-
time Dangerous Goods Code A guard remains on duty and some form of barrier is
installed to keep unauthorised persons away from the radiation area

As regards radiation protection of personnel, a person, with the neces-
sary knowledge, is appointed to supervise all uses of radioactive sources, in
compliance with any conditions stipulated by the Maritime Directorate Person-
nel must be trained for work with radioactive sources and must wear dosimeters
during this work In addition, protective measures must be taken to prevent
any harmful effects from radiation to such personnel and to the general crew on
board the platform

The Directorate must be immediately informed of the loss of any source
or dispersal of radioactivity Finally, if the provisions of the Regulations
are violated, the Directorate may withdraw the permit

TJHIRD PARTY LIABILITY

1985 Act to amend the 1972 Act Concerning Nuclear Energy Activities

Act No 103 of 20th December 1985 amended the 1972 Act Concerning
Nuclear Energy Activities (see Nuclear Law Bulletin Nos 11 and 12) to take
acount of the ratification by Norway of the Protocols of 1982 to amend the
Paris Convention on Third Party Liability in the Field of Nuclear Energy and
the Brussels Supplementary Convention respectively (see Nuclear Law Bulletin
No 37)
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The amendments bring the third party 13ability provisions of the Act in
1ine with the Conventions as amended by the Protocols The modifications con-
cern, inter alla, certain definitions, conversion of the unit of account into
the Special Drawing Right (SDR) of the International Monetary Fund and increa-
ses in the amount of 1iab3dlity assigned at State level by a facter of approxi-
mately 2 5.

1985 Requlations on exclusion of certain kinds or quantities of nuclear
substances

Regulations to exclude certain kinds or quantities of nuclear substances
from the 11abi1ity of the nuclear operator were adopted on 15th November 1985

These Requlations were made 1in conformity with two Decisions of
27th October 1977 of the OECD Steering Committee for Nuclear Energy excluding
such kinds and quantities of nuclear substances from the scope of the Paris
Convention in view of the low risk they represent (see Nuclear Law Bulletin
No 21).

The Decision referring to certain quantities of nuclear substances
excludes, during transport, certain 1imited quantities of such substances pro-
vided they comply with quantitative l1imits and other requirements set out in
the IAEA Regulations for the Safe Transport of Radioactive Materiatls

The Decision referring to certa’n kinds of nuclear substances excludes
those substances which, from a practical viewpoint, present no greater risk
than natural or depleted uranium, namely reprocessed uranium within acceptable
1imits of residual contamination and with a specified content of uranium 235

The 1985 Regulations are a translation of the Decisions

® Spain

THIRD PARTY LIABILITY

Increase in amount of the nuclear operator's 1%ability - 1986

Section 57 of Act No 25 on Nuclear Energy of 29th April 1964 provides
that the 1%ability in amount of nuclear operators should be 1increased where
necessary, to prevent it from being lower than the amount fixed by internation-
al Conventions ratified by Spain (namely the 1960 Paris Convention and the 1963
Brussels Supplementary Convention). In accordance with this provision, the
previous sum of 350 milllon pesetas has been increased to 850 million pesetas
which corresponds, in national currency in round figures, to 5 million Special
Drawing Rights as prescribed by the Paris Convention
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e Sweden

THIRD PARTY LIABILITY

Bi11 for economic compensation following the Chernobyl accident (1986)

A Government Bil11 was introduced before Parliament in early October
1986 Apart from various measures regarding emergency systems, this Bi1l1 also
contains proposals for compensation to victims suffering economic damage as a
result of radicactive fallout from the Chernobyl accident in April 1986

The Tlatter proposals concern the allocation of funds 250 million
Swedish crowns (SEK) to cover economic losses on milk, meat, vegetables and
other nutrients

Preliminary rules for eligibility to recelve compensation had earlier
been decided by regional authorittes The Bi11 now proposes that these rules
be implemented by all authorities responsible for the processing of claims for
compensation These rules in essence provide for payment of compensation for
the following

- the rise in costs due to postponement of the time for letting 1ive-

stock out to graze, as well as for lost milk production as a result
of this postponement,

— discarded milk {due to excess levels of radiation according to estab-
1ished standards),

- discarded anima) carcasses,

- rise in costs and losses of 1income on animal production, due to
necessary slaughter of animals out of season,

- discarded feed,

- rehabilitation of grazing areas,

- vegetable products subject to sales prohibition,
- certain discarded vegetable products,

- costs and losses for the rehabilitation of gardening areas and for
substitution of new plant material,

- for reindeer, those which have been slaughtered at designated slaugh-
terhouses, regardless of thelr caesium content,

- for elk and moose, a lump sum of SEK 2 200 per grown animal and

SEK 1 100 per calf, with a radioactive content in excess of estab-
1ished standards (this compensation was introduced to encourage the
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-~ necessary controlled hunting of these animals which are abundant in
Sweden).

further economic losses suffered are anticipated (e g fisheries, rest-
aurant owners, retail grocers and others). The Bi11 proposes that any claims
for compensation be decided essentially along the lines referred to above

e Switzerland

NUCLEAR LEGISLATION

Revision of the 1959 Federal Act on the peaceful uses of atomic energy and
protection against radiation - fimport and export of nuclear articles and
technolo 1986

On proposal of the Federal Council (the Government), the Swiss parlia-
ment adopted on 9th October 1986, a partial revision of the Federal Act of
23rd December 1959 on the peaceful uses of atomic energy and protection against
radiation (Atomic Energy Act), which should f111 the gap in Swiss legislation
on International nuclear co-operation. Swiss nationals and the Cantons have a
ninety day period to ask that it be submitted to the popular vote Following
this it will enter into force on the date fixed by the Federal Council

In 1977, Switzerland ratified the 1968 Treaty on the non-proliferation
of nuclear weapons and in the same year 1t Joined the "London Club" which
groups the main nuclear exporting countries. Since 1978, an Ordinance on defi-
nittons and licenses In the atomic energy fleld (revised in 1984) provides that
the export of nuclear articles 1s subject to 1icensing in accordance with the
London Club Guidelines (see Muclear Law Bulletin Nos 22, 24 and 33)

However until now there was no legal basis for exercising control, as
provided in the London Club Guidelines, on technological exports (unpublished
technical data on uranium enrichment, nuclear fuel reprocessing or heavy water
production) Henceforth the Government will be in a position to subject the
export of technology to the granting of a licence which means that the London
Club Guidelines will be applied In full.

Another new condition concerns the competence of the Federal Council
regarding inclusion of all bilateral agreements on import or export of nuclear
articles This power will be set out expressly in the Act and will also extend
to agreements that the Government s not able to conclude in present legisla-
tion In effect, due to domestic legislation, the Council has been unable un-
t11 now to assume the obligations resulting from acquisition of nuclear arti-
cles with the exception of the few isolated cases, because it s up to parlia
ment to decide in general on such imports To simplify matters, it was impor-
tant to delegate this power to the Federai Council
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Finally, for purposes of clarity, "non proliferation of nuclear weapons®
will be mentioned expressly among the licensing criteria fixed by the Act for
import and export of nuclear articles

e Tunisia

RADIATION PROTECTION

1986 Decree on protection against ionizing radiation

This Decree (No. 86-433) of 28th March 1986 (published in the Official
Gazette of 11th April 1986) was made 1in implementation of Act No 81-51 of
18th June 1981 on protection against sources of %onizing radiation (see Nuclear
Law Bulletin No. 31)

The Decree fixes the general protection principles against hazards from
fonizing radVation and the conditions to be complied with In all activities
implying exposure to such radiation  Activities mean, in particular, posses-
sion, use, conversion, storage, trade in, transport and disposal of all sources
of ionizing radiation and radioactive substances

Such activities are subject to prior licensing, apart from certain
exemptions which may be granted given the minimal risks involved Licences are
granted by order of the Minister for Public Health, on the proposal of the
National Radiation Protection Centre

Certain prohibitions are laid down, namely the use of radioactive sub-
stances in toys, foodstuffs or cosmetics etc.

A National Radiation Protection Commission has been set up by the Decree,
under the Minister for Public Health At the Minister's request, or that of
other Ministers competent in areas concerned by the Decree, the Commission
gives its advice on radiological protectton matters and on measures for imple-
menting national regulations in this field It is also responsible for provid-
ing for and preparing preventive measures in case of radiation hazards due to
an abnormal occurrence and for intervening and giving assistance in such cases.

The Commission, which is chaired by the Minister for Public Health,
includes persons designated by the Ministers concerned, the National Radiation
Protection Centre acts as 1ts secretarfat

The Decree also contains provisions on dose 1imits for planned exposures
to radiation and instructions on measures to be taken in case of accidental
exposures in emergency situations Finally, it specifies the fundamental
principles for the health protection of workers and the public, including medi-
cal exposures to radiation and fixes the conditions for control of radioactive
sources, substances and devices
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® United Kingdom

REGIME OF RADICACTIVE MATERIALS

The Radioactive Substances {Substances of Low Activity) Exemption Order 1986

This Order (SI 1986 No 1002) of 12th June 1986 came into operation on
14th July 1986 and applies to England, Wales and Scotland It is concerned
with exempttons and exclusions under the Radioactive Substances Act 1960
regarding certain substances of low radiocactivity The 1960 Act regulates the
keeping and use of radicactive material and lays down general provisions for
registration of users of radioactive material

Yhe keeping and use of such substances are now exempted from registra-
tion as provided by the Act In connection with control of disposal of radio
active waste, the disposal of

- solid waste other than sealed sources in which the activity does not
exceed 0 4 becquerel per gram,

- organic liquid waste whose only radloactive content is carbon 14 or
tritium, or both, in which the activity does not exceed 0 4 becquerel
per millilitre, and

- gases with a half-11fe not exceeding 100 seconds

are exempted from the requirements under the Act

e United States

RADIATION PROTECTION

Final standards for radon-222 emissions from mill) tailings (1986)

On 24th September 1986, the US Environmental Protection Agency published
a final rule establishing work practices that apply to tatlings at 1licenced
uranium mill sites The work practices are designed to 1imit the emissions of
radon-222 from tailings in order to protect public health They require that
new tailings be disposed of either In impoundments that are no larger than
forty acres or by the use of continuous disposal in which no more than ten
acres of tailings are exposed at any one time

There is also a provision For phasing in the new work practices at
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existing mills Existing piles are not subject to the new requirements, but
disposal of tailings at existing impoundments must cease within six years

REGIME OF RADIOACTIVE MATERIALS

Final rule to amend NRC Requlations governing the export of nuclear equipment
and material (1986}

On Y4th April 1986 the NRC published a final rule amending its requla-
tions governing the export of nuclear equipment and material (51 FR 12598)
One proviston of the final rule requires certain holders of export licences to
notify the Commission In writing at least forty days prior to exporting
Canadian-origin nuclear matertal or equipment This change implements part of
the US/Canada Agreement for Co-operation which requires the consent of Canadian
authorities before Canadian-origin nuclear material and equipment may be ex-
ported from the United States In most cases, Canadian authorities have given
their prior consent for retransfer at the time the material is ‘mported into
the United States In other cases, where the country of origin is not known at
the time the NRC issues the licence, the licence holder or applicant must noti-
fy the NRC prior to the proposed export and obtain US Government authorisation
if the material or equipment s determined to be of Capadian origin The NRC
will consult with the Executive Bramch to obtain Canadian consent for the ship-
ment Consultations normally will be completed well within forty days

Another provision of the final rule expands the general licence for by-
product material to cover the export of americium-241 contained In industrial
process control equipment This provision corrects an oversight in the Regula-
tions to allow exports of americium-24) for legitimate commercial use Pre-
viously, the Regulations prohibited the export of americium-241 exceeding one
curie per shipment or 100 curles per year to countrles listed in Section 110 29
unless the material was contained in petroleum exploration equipment

Finally, the rule revises Section 110 29 of the Code of Federal Regula
tions, which contains the 1ist of restricted destinations for exporting nuclear
materials and eqguipment under general licences The revisions delete seven
countries which are recent adherents to the Treaty on the Non-Proliferation of
Nuclear Weapons, thereby continuing the United States Government policy of
facilttating nuclear co-operatton with countries sharing US non-proliferation
goals

In a separate action on 4th August 1986, the KRC published a final rule
amending its 1icensing requirements for the export of tritium under a general
Ticence (51 FR 27825) The revised Regulations impose more restrictive limits
on the amount of dispersed tritium that may be contained in luminescent light
sources and other items They preclude the export of large tritium 1ight sour-
ces under a genera) licence unless the light source ¥s installed in an alrcraft
as a safety device This action was necessary to address Executive Branch and
other government conceras that the former Requlations could present a potential
proliferation risk The final rule also defines tritium in order to clarify
the term for exporters and to bring NRC Regulations in line with international
guidelines
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RADICACTIVE WASTE MANAGEMENT

Proposed licensing requirements for the independent storage of spent nuclear
fuel and high-level radloactive waste (1986}

—— — e e

On 27th May 1986, the NRC published proposed licensing requirements for
the independent storage of spent nuclear fuel and high-level radioactive waste
{51 FR 19106). The proposed rule is primarily intended to ensure that the Com-
mission will have regulations In place, f needed, to govern the storage of
spent nuclear fuel and high-level radloactive waste in a monitored retrievable
storage facility, or MRS  Pursuant to Section 141 of the Nuclear Waste Policy
Act, Congress would have to approve the construction of one or more such
faciltttes before the Commission could license them The Commission's existing
Regulations in 10 CFR Part 72 govern the storage of spent nuclear fuel 1in
installations that are independent of nuclear reactors. The proposed revisions
would expand those Regulations to include storage of spent fuel and high-level
waste In an MRS The proposed rule ts based on a technical finding that stor-
age of solidified high-level waste 1s not significantly different from storage
of spent nuclear fuel and that, therefore, the existing Regulations can be
adapted to cover the licensing and operation of an MRS, if authorised

FOOD IRRADIATION

final rule on irradiation in the production, processing, and handling of food

(1986)

On 18th April 1986 the US Food and Drug Admindstration (FDA) published a
final rule amending 1tts Regulations to permit additional uses of donizing
radiation for the treatment of food {51 fR 13376) The Regulations permit
manufacturers to use fJrradiation at doses not to exceed 1 kiloGray (kGy) to
inhibit the growth and maturation of fresh foods and to disinfect foods of
arthropod pests They also permit manufacturers to use irradiation at doses
not to exceed 30 kGy to disinfect dry or dehydrated aromatic vegetable sub-
stances (such as spices and herbs) of microorganisms They require that ir-
radtated foods be labelled to show this faci both at the wholesale and at the
retail level Finally, they require that manufacturers maintain process

records of firradiation for a specified period and make such records available
for FDA inspection
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e Yugoslavia

RADIATION PROTECTION

1986 Regulation on monltoring of radioactive contamipation in the vicinity of
nuclear facilities

Th¥s Regulation was fissued by the Federal Committee of Labour, Health
and Social Welfare and published in the Federal Official Gazette No 51/86 It
was made in implementation of the 1984 Act on Radiation Protection and Safe Use
of Nuclear Energy (see Nuclear Law Bulletin No 36)

The Regulation covers monitoring of radioactive contamination in both
normal and accident conditions Radiation monitoring includes measurements of
emission values at the plant and tn the environment The goals of both are
defined according to the IAEA guides on environmental monitoring, but also
fnclude the reguirement for public information  The main development compared
to previous practice in environmental monitoring 1s that the new Regulation
requires that the results should also include assessment of the doses recelved
by the population

The Regulation encompasses all types of nuclear facilities For repre-

sentative facilities presently in use in Yugoslavia, elements for monitoring
programmes are given in accompanying tables
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CASE 1LAW AND
ADMINISTRATIVIC

DECITSIONS

CASE LLAW

® Brazil

UNCONSTITUTIONALITY OF AN AMENOMENT TO THE CONSTITUTION OF THE RIO GRANDE DO
SUL STATE (1984)

By Decision of 26th September 1984 the federal Supreme Court declared
that amendment No. 16 of 6th November 1980 to the Constitution of the State of
Rio Grande do Sul was contrary to the Federal Constitution of Brazil

The purpose of the amendment was to submit to that State's legislative
assembly and to popular vote the setting up in its territory of electricity-
generating plants and facilitles for the production or processing of radio
active materials

The Court decided that this provision ran counter to the Federal Consti-
tution, in particular Article 13 (111} thereof, on the grounds that the States
of the Federative Republic cannot amend legislative rules fixed in accordance
with Articles 46 to 59 of the Federal Constitution.

furthermore, the amendment concerned contradicts Article 8 (VIII) of the
Constitution which states that only the federal Executive is empowered to leg-
islate 1in energy matters. Consequently, site selection and 1licensing of
nuclear power plants and other nuclear facilities come exclusively within the
competence of the federal authorities
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e France

ASBOURG REFUSING A STAY OF
JOACTIVE EFFLUENTS FROM THE

1986 DECISIONS OF ADMINISTRATIVE TRIBUNAL OF STR
EXECUTION AGAINST AUTHORISATIONS FOR DISPOSAL OF RA
CATTENOM POWER PLANT

At present, France is consiructing on ithe banks of ihe Moselie river the
Cattenom nuclear power plant (4 PWR units of 1300 MWe each) The site is ap-
proximately 10 km from the border with tuxembourg and is also not far from that
with the federal Republic of Germany The first unit should enter into opera-
tion soon

The granting, by two interministerial decrees of 21st February 1986, of
Ticences for the disposal of radioactive Yigquid and gaseous effluents from the
Cattenom nuclear power station has raised a number of judiclal actions Such
actions have been brought by the Land of Sarre and several West German cittes,
by the city of Luxembourg and other Grand Duché communities and by associa-
tions, agatnst the french mintsters who have signed the decrees These actions
demand.

- the annulment, on the one hand, of these decrees on the grounds of an
abuse of power, and

- on the other hand, a stay of execution

By two Decisions of 8th September 1986, the administrative tribunal of
Strasbourg pronounced itiself oniy as regards the demand for a stay of execution
which it refused

Within a limited framework, these Decisions appear classic For reasons
deriving from the history of French law (separation of administrative actions
and admipistrative jurisdiction) an administrative decision is automatically
executionable and the judge exercises only a posteriori control The stay of
execution, halting the implementation of an administrative decision before it
has been declared nul, would be exceptional Except in a case of limited prac-
tical scope (absence of impact studies), even if the legal conditions for a
stay of execution have been met, it is up to the administrative judge to eval-
uate, “taking account of the particular circumstances and the 1interests
involved®”, whether or not to grant a stay of execution

It should be noted, however, that in the grounds for 1ts Decisions, the
tribunal acknowledges as serious and possibly as warranting annulment of the
decrees certaln of the arguments put forward by the claimants-

- violation of Article 37 of the Euratom Treaty (perusal by a Community
expert group of e g radioactive effluent release plans),

- 11egality of decrees authorising creation of the Cattenom nuclear
power plant,
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- Arregularities in the designation of the investigating commission
involved in French internal procedures for Ticensing of Tiquid radio-
active effluent releases

The justification of such arguments will therefore be examined when the
decision will be made on the demand for annulment presented by the plaintifs
already mentioned, as well as by other German or Luxembourg public concerns and
associations which had not requested a stay of executfon This case remalns to
be followed

e United States

SETTLEMENT REACHED IN SILKWOOD LITIGATION (1986)

In late August 1986, Kerr-McGee Corporation agreed to pay the estate of
Karen Silkwood $1 38 mt11%on in settlement of its radiation contamination claim
against the Company (see article on this case in Nuclear Law Bulletin No 37)
Following approval of the proposed settlement, the case, which was scheduled
for retrial in the US District Court for the Western District of Oklahoma, was
dismissed The settlement provides approximately 3500,000 to be divided among
S1lkwood's three children and $70,000 to be paild to her father as administrator

of her estate The remainder wlll pay attorney fees and expenses related to
the 1itigation

ADMINISTRATIVE DECISIONS

o Switzerland

LICENSING OF A URANIUM STORAGE FACILITY AT WOREMNLINGEN (1985-1986)

On 22nd May 1985 the Federal Council (the Government) had granted the
Federal Institute for Reactor Research (IFR) at Wirenlingen a general licence
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for the storage of enriched uranium belonging to the Kaiseraugst Nuclear Power
Plant Company Limited (see Nuclear Law Bulletin MN0.36). In accordance with the
Federal Order of 6th October 1978 concerning the Atomic Energy Act a decision
to grant such a Jlicence must be approved by Parliament (see Nuclear Law Bul-
Tetin No 23) Both Chambers having granted their approval on 19th December
1985 and 30th September 1986, the licence has become effective

As the uranium 1s to be stored in an unused building of the IFR no con-
struction 1icence 1s required The following stage will therefore be the gran-
ting of an operating licence The IFR has a three-year period to apply for
this licence.

It should be noted that, since the entry into force of the 1978 federal
Order, this procedure is the first procedure instituted for a general lVicence
{not a simplified one, as was the case of the Kalseraugst nuclear power plant
project - see Nuclear Law Bulletins mentioned above) which is now coming to a
conclusion
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INTERNATIONAL
ORGANISATIONS
AND AGREEMENTS

INTERNATIONAL ORGANISATIONS

e The OECD Nuclear Energy Agency

REPORT FROM THE STEERING COMMITVEE FOR NUCLEAR ENERGY TO THE COUNCIL ON
INTERNATIONAL CO-OPERATION OBJECTIVES WITHIN OECD COUNTRIES IN THE LIGHT OF THE
CHERNOBYL ACCIDENT - YHE ROLE OF NEA

At its 73rd Session held on 18th-19th September 1986, the OECD Steering
Committee for Nuclear Energy considered the implications for the NEA's work of
the accident which occurred at the Chernobyl nuclear power reactor in late
Apri) 1986 In this connection, the Committee examined a range of suggestions
for further work in a number of areas In which the Agency has already been
active These include notably nuclear reactor safety, radiation protection,
nuclear third party 1tabiltty and insurance, and public information

The Steering Commlittee identified areas for further action by NEA  The
Chernoby) accident 1tself will be the sub)ect of studies to determine the rele-
vance of the accident to the safety of nuclear reactors in the OECD area  Spe-
cific areas of interest include reactor operation, human factors and the man-
agement of accident situations The Agency will also initiate an examination
of the desirable future evolution of reactor safety R & D finally, measures
should be established to ensure an efficlent indemnification for victims of nu
clear accidents, and the ways and means of providing appropriate information to
the public in the event of an accident should aiso be studied

Given the range and importance of the suggestions discussed at this
meeting, the Steering Committee found it appropriate to inform the 0ECD Council
of 1ts conclusions, accordingly, the Committee presented a Report to the Coun-
cil at its meeting on 24th September 1986.
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The text of the Report 1s the following

ol | At 1ts meeting on 18th-19th September 1986, the Steering Committee for
Nuclear Energy discussed the implications for the NEA's work of the accident
which occurred at the Chernobyl nuclear power reactor in the USSR in late April
1986

2 The Steering Committee noted that this nuclear accident, being the
most serious to date, has caused great concern and attracted attention to
nuclear reactor safety worldwide

3 The Committee noted with great satisfaction that the intimate co-
operation established within the framework of NEA among national experts and
authorities in the field of nuclear safety and radiation protection for many
years, has enabled the Agency to quickly assess the immediate impact of the
thernobyl accident in the OLCD area

4 The Committee first noted the conclusion reached so far by the Commit-
tee on the Safety of Nuclear Installattions (CSNI)} according to which no im-
mediate action was required in relation to the design and operation of nuclear
power plants in the DECD area In particular, and also on the basis of infor-
mation provided by the USSR Delegation at the post-accident review meeting of
IAEA at the end of August 1986, it noted that the design and safety features of
the Chernobyl reactor type differ fundamentally from those of reactors licensed
in Member countries Secondly, it was noted that according to the prelimin-
ary assessment by the Committee on Radtation Protection and Public Health
{CRPPH), the radiological consequences on individua) members of the public in
Member countries have been minor In some countries, there are economic costs
of the accident due to preventive measures 1including agricultural trade
restrictions

5 The Steering Committee further noted the impact which the accident had
had in public discussions and its effects on the development of nuclear power
programmes 1n several OECD countries In th¥s respect, 1t wished to recall
that nuclear energy 1s considered by a number of OECD countries to be an impor-
tant source of electrictity supply with economic and environmental advantages
over other energy sources To meet their energy needs, these coumtries intend
to maintain for the future the avallability of the nuclear energy optton under
the highest safety requlations

6 The Steering Committee re-emphasised the need for international co-
operation on the widest possible basts to contribute to the prevention of acci-
dents, to minimize their potential effects and to ameliorate their after ef-
fects, should they occur It will continue to contribute to the initiatives
taken by the Internattonal Atomic Energy Agency (IAEA) which has the major role
to play, with the hope that significant progress could be achieved promptly
with respect to the evaluation of the Chernobyl accident, the organisation of
early dissemipation of information amongst interested countries in case of ac-
cidents, the reinforcement of mutual assistance in emergency situations and the
review of safety norms It expressed great satisfaction for the spirit of
co-operation which had already prevalled with the IAEA and other finternational
organisations such as the Commission of the European Communities (CEC) and the
World Health Organisation (WHO)
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7 The Steering Committee 1s convinced that the co-operation within NEA
has contributed to high standards of reactor safety and radiation protection in
the OECD area which have continuously been maintained. This is confirmed by
the excellent safety record In the operation of nuclear power plants in OECD
countries. However, there may be lessons to be drawn from the Cherncbyl acci-
dent for OECD countries in the prevention and management of severe accidents

8. In this respect, the Steering Commlittee identified, at this stage, a
number of areas for further action by NEA which would be useful to its Member
countries and broader international co-operative objectives In Vine with the
on-going NEA programme in the field of nuclear safety and radiation protection,
these are the following

1 The study of the relevance of the Chernobyl accident to the safety
of nuclear reactors in the OECD area, notably with respect to
operation, human factors and management of accidenpt situvations,

11) The examination of the desirable future evolution of reactor
safety R&D,

91) The strengthening of the NEA Incident Reporting System, notably by
deepening 1ts analysis of incidents which could be precursors of
severe accidents,

iv) The widening of 1ts studies on severe accidents, including con-
tainment,

v) The achievement of more effective harmonisation and the coherent
implementation of protection measures against radiation exposure
and radioactive contamination in accident situations,

vi) The study of public information issues raised in the event of a
nuclear accident and the more general problem of information com-
munication ¥n the nuclear field;

vii} The development of more comprehensive and more efficlent interna-
tional provisions to cope with problems of nuclear third party
1tabi11ty and compensation of victims.

9 The Steering Committee requested the Secretariat to prepare detalled
proposals on the basis of these 1deas, with a corresponding time-schedule and
estimates of the resources required. The Steering Committee decided to con-
sider these proposals in the near future In the 1ight of the results of discus-
sfons held, and agreements reached, in other international organisations, in
particular, the IAEA.

10 Finally, the Steering Committee emphasised the determination of the
authorities of NEA Member countries to maintain at the highest possible level
the safety of the nuclear industry.”
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e International Atomic Energy Agency

Under the JIAEA Technical Co-operation Programme, expert services in
nuclear legislation and safety regulations were provided in October 1986 to
Algeria, and in November 1986 to Tunisia and Morocco respectively These advi-
sory services were carried out by a senior legal officer from the IAEA Secre-
tartat, in follow-up to earlier assignments performed in those Member States on
a multi-year basis

In Algerla, a president ee of 27th May 1986 establishing radia
tion protection rules based on the dose limitation system as set out in the
Joint TAEA/ILO/0ECD-NEA/WHO Basic Safety Standards for Radiation Protection
(IAEA Safety Series No 9, 1982 edition - see Nuclear Law Bulletin No. 28)
for the implementation of that Decree, several ministertal orders are required,
which have been prepared by the Algerian authorities. The purpose of the JAEA
expert's services was to jJointly review with the authoritiles the contents of
such implementing orders, prior to their adoption, and further to advise the
Centre for the Development of Radiation Protection and Nuclear Safety Tech-
niques on the framing of requlations in such other areas as physical protection
of nuclear matertals, safe transport of radioactive materials, licensing and
control of nuclear finstallations The Centre, established in 1982, has been,
inter alia, vested with the responsibilities of proposing requlations and tech-
nical standards relating to the operation of fonizing radiation and nuclear
installations, and of ensuring regulatory control and the security of npuclear
materials The Centre ts placed under the authority of the High Commission of
Research, established by a Decree of 8th April 1986 and headed by a High Com-
missioner who reports directly to the President of the Republic

The TAEA's assistance to the Centre also consisted of the provision of
technical expert services, the supply of equipment for dosimetry, spectrometry
and waste management laboratories, and the training of manpower for such sup-
porting facilities as well as for control activities in radiation protection

In Tunista, as a result of advisory services provided by the IAEA in
1983 and 1984, a Presidential Decree was ftssued on 28th March 1986 for the
implementation of the Law of 18th June 1981 relating to protection against the
risks of tonizing radiation sources The Decree {(an analysis of which is pro-
vided in this issue of the Bulletin) closely follows the structure and contents
of the Basic Safety Standards for Radlation Protection, 1982 Under the
authority of the Mintster of Public Health, the National Centre of Radiation
Protection, established by a Decree of 27th October 1982, is responsible for
regulatory control over all activities involving radioactive materials or fjon-
1zing radiation sources With the technical assistance received from the JAEA
in expert services, equipment and manpower training on a multi-year basis, the
Centre 1s operating a dosimetry laboratory and ts completing the construction
of a spectrometry laboratory for environmental studies It 1s at present pro-
viding dosimetry services to the whole country Further advisory services have
been provided by the IAEA to the Centre in November 1986 for the preparatton of
implementing orders of a technical nature, in con}unction with the provision of
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preliminary services to the Ministry of Energy and Mines and the Tunisian
Electricity and Gas Corporation in the framing of a legislative framework and
regulatory structure for the 1introduction of nuclear power as an alternative
energy source by the turn of the century

In Morocco, such expert services were started over three years ago
With the IAEA's technical assistance, the construction of a nuclear research
centre equipped with a TRIGA reactor 1s scheduled to start tnm 1987, and feast-
bility studies for the implementation of a first nuclear power project are
expected to be completed in the near future Concurrent preparatory works car-
ried out in the legislative and regulatory areas have led to the completion of
a number of final drafts They include

a radlation protection decree similar in its purview to the corre-
sponding Tunisian Decree of 28th March 1986,

- a decree on 1icensing and control of nuclear installations reflecting
the IAEA nuclear safety standards, and

- a b111 on nuclear third party 11ability based on the Vienna Conven-
tion, to which Morocco acceded on 30th November 1984

The further advisory services provided by the IAEA to the Moroccan Gov-
ernment 1n November 1986 focussed on the process of ratification of the Vienna
Convention and the Convention on the Physical Protection of Nuclear Material
{the latter had been signed by Morocco on 25th July 1980), and on the framing
of physical protection regulations for the application of the latter Conven-
tion The elaboration of regulations governing the transpert of radioactive
materifals, based on the IAEA Transport Regulations, 1985, has also been ini-
tiated with a view to completion in 1987

e Commission of the European Communities

1986 AIDE-WEMOIRE ON THE FOLLOW-UP TO THE CHERNOBYL NUCLEAR ACCIDENT

The CEC's Economic and Soclial Committee's sub-committee on the conse-
quences of the Chernobyl nuclear 3Incident has published (29th October 1986,
CES 859/86) an aide-mémoire on the follow-up to Chernobyl Thts aide-memoire
is a chronological compilation of decisions, regulations, and recommendations
taken by the Commission following the events at Chernobyl, providing as well a

short summary of the action taken and references to the Offic¥al Journal of the
CEC
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pending, until 3ist May 1986 the 1mport of certain agricultural products orig-
inating in certain third countries, as well as the more far-reaching Regulation
of 30th May 1986 which lays down maximum permitted radioactivity levels At
the same time, the Council of the European Communities adopted a declaration
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agricultural products intended for human consumption and originating in the
other Member States, maximum tolerance which are more stringent than those ap-
plicable to the same products originating in third countries On 30th September
1986, the Council extended for period of five months, until 28th February 1987,
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The decision to extend was accompanied by an undertaking by the Commission to
submit before 1st December 1986 & proposal amplifying the standards for the
protection of the health of the general public_against the dangers arising from
fonizing radiations, either directly or indirectly, through the ingestion of
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On 30th July 1986, the CEC adopted a communication on “"the Development
of Community Measures for the Application of Chapter III of the Euratom Treaty

- Health and Safety" The Commission proposed the implementation of various
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stage, the Commission proposed the development of a Community system of rapid
exchange of information tn cases of unusually high levels of radioactivity or
of a nuclear accident

ADOPTION BY PORTUGAL OF THE DECLARATION OF COMMON POLICY BY THE MEMBER STATES
OF _THE EUROPEAN COMMUNITY

On 27th March 1985, the IAEA recelved a communication from the resident
representatives of Jtaly transmitting the Common Policy Declaration adopted on
20th November 1984 by the then ten Member States of the COmmunity concerning

Annan Lfrwm dvamalawme AF Alane madaviale amcfomand a;md bacbeaTace, aciaoa

QU|dc1|m:a rof uiransirers oOr fnuciSar maver Idl), cquumlcul. and l.l.:UlllUlUgy amonyg
themselves (see text of Declaration in Nuclear Law Bulletin No 35)

In a statement to the [AEA dated 18th June 1986, Portugal declared that
it had also adopted this Declaration

The first regional Conference of the German Sectlon of the International
Nuclear Law Assoctation (INLA) was held 1in Regensburg from 22nd to
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23rd September 1986. Some 120 participants from Austria, Belgium, the Federal
Republic of Germany, Luxembourg, the Netherlands and Switzerland attended the
Conference

The general theme of the Conference “"Peaceful uses of nuclear energy and
national borders in central Europe - Legal problems of transfrontier effects of
nuclear energy” was treated In three working sessions

The first working session dealt with the problem of nuclear instal-
lations close to borders Topics addressed by the speakers concerned legal
problems of 1land-use planning procedures having transnational impacts, the
legal position of neighbouring states and their citizens 1in relation to the
construction and operation of nuclear installations, radioactive waste disposal
sites close to borders, emergency assistance and international obligations of
the licensing state in case of nuclear incidents The latter subject provided
an opportunity to critically review the two draft conventions which were
adopted shortly afterwards by the speclal session of the IAEA General Conference
(see under JAEA)

The second working session was devoted to transfrontier aspects of
radiological protection with particular emphasis on international dose 1imits
In case of reactor accidents as well as national and international regulations
on the protection of inland waters, the Baltic and the North Sea

Civil 1iability in case of transborder effects of nuclear accidents was
the topic of the third working session  The papers discussed concerned inter-
national aspects of suppliers' 11ability and insurance in case of transit of
nuclear materials as well as the relationship between Contracting Parties of
the Paris and Vienna Nuclear Liabi11ty Conventions The 1latter subject had
also been discussed by a Joint ITAEA/NEA informal meeting of experts held in
Vienna from Bth to 10th September 1986 and will further be studied 1in the
framework of those two agenctles

The Conference closed with a round table discusston which provided an
opportunity for operators of nuclear installations as well as representatives
of the 13censing authoritles and ministries competent in the field of nuclear
energy to discuss the general theme of the Conference Although the Conference
had been planned long before the Chernobyl accident, the latter evidently
played an important role In the discussions But this accident was not the
only case of actual concern, the problems of neighbouring states were equally
evoked with respect to the Cattenom nuclear power reactors aad the reprocessing
plant planned in Wackersdorf (Bavaria) The Proceedings of the Conference will
be published in early 1987
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AGREEMENTS

e Argentina-Brazil

PROTOCOL OF CO-OPERATION CONCERNING PROMPT NOTIFICATION AND MUTUAL ASSISTANCE
IN THE EVENY OF NUCLEAR ACCIDENTS AND RADIOLOGICAL EMERGENCIES (1986)

Argentina and Brazil signed the above Protocol on 29th July 1986 It
was concluded in furtherance of the Agreement of 17th May 1980 between both
countries on co-operation in the development of the peaceful uses of nuclear
energy {(see Nuclear Law Bulletin No 27) and their joint nuclear policy state-
ment of 30th November 1985 (see Nuclear Law Bulletin No 37).

The Protocol provides that Argentina and Brazil, in the event of a
nuclear accident or radiological emergency, undertake to establish a system of
prompt notification and mutual assistance To this effect, technical informa-
tion will be exchanged to establish measures and procedures to help to prevent
or mitigate the effects of damage which might result from such occurrences

The National Atomic Energy Commission of Argentina and the National
Nuclear Energy Commission of Brazil are designated respectively as the bodies
responsible for co-ordinating and executing the Protocol Both Commissions
must establish the procedures required for 1its ‘mplementation before
30th January 19817

The Protocol s based to a certain extent on the two IAEA Conventions on
the same subject, adopted In Vienna on 26th September 1986 (the texts of the
Conventions are reproduced yn the Supplement to this issue of the Bulletin)

e Argentina-People’s Republic of China

1985 AGREEMENT FOR CO-OPERATION IN THE PEACEFUL USES OF NUCLEAR ENERGY

On 15th April 1985 the Government of Argentina and the Government of the
People's Republic of China concluded in Beljing a framework agreement setting
out the type and fields of co-operation in the peaceful uses of nuclear energy
The Parties agree in particular to co-operate on reactor research, construction
and design, nuclear fuel element manufacturing and supply, nuclear safety and
radtation protection, and physical protection of nuclear material
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The content and scope as well as the practical arrangements for such co-
operation will be the subject of spectal agreements to be concluded by the
Parties

The Agreement specifies that co-operation shall be for exclusively
peaceful purposes and that the security measures applied for the nuclear mate
rials and equipment covered by the Agreement shall be those defined by the
International Atomic Energy Agency (IAEA) In addition, any transfer to a
third party of the above-mentioned materdals, equipment and information may
only be effected by mutual consent between the Parties

Finally, both Parties agree to take the necessary measures to provide
adequate physical protection for the nuclear materials and equipment trans
ferred pursuant to the Agreement This categorisation conforms to the Guide
1ines for Nuclear Transfers circulated by the IAEA under reference INFCIRC/254

The Agreement entered into force for a period of fifteen years on the
date of the muitual notifications by the Parties of the completion of the
required legislative procedures It may subsequently be extended for five-year
periods successlively

e Australia-United States

AGREEMENT ON THE APPLICATION OF THE AGREEMENT CONCERNING PEACEFUL USES OF
NUCLEAR ENERGY {(1985)

The above was concluded on 2nd August 1985 by an Exchange of Notes con-
stituting an Agreement between the Governments of Australia and the United
States It concerns the application of different Articles in the Agreement of
5th July 1979 concerning peaceful uses of nuclear energy which entered into
force on 16th January 1981.

This Agreement details each Party's responsibilities regarding safe-
guards, physical protection and retransfers of nuclear material It entered
into force on the day of its signature and will remain in force for as leng as
the Agreement between both countries concerning peaceful uses of nuclear energy
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® Belgium-Eurochemic

AGREEMENY BETWEEN THE BELGIAN GOVERNMENT AND THE EUROCHEMIC COMPANY ON_THE
LUMP-SUM SETTLEMENT OF EUROCHEMIC'S FINANCIAT OBLIGATIONS RESULTING FROM_THE
CONVENTION CONCLUDED BETWEEN THE PARTIES IN 1978

According to the Second Protocol on the Conditions of Execution of the
above Convention of 24th July 1978 (see MNuclear Law Bulletin Nos 2?2 and 32),
the Belgian Government and Eurochemic undertook to open negotiations with a
view to concluding an Agreement settling on a lump-sum basis, the expenses for
which Eurochemic would remain 1iable after 31st December 1984

Negotiations were started in 1984 and finalized in 1985, after the
Belgoprocess Company had been constituted and had taken over responsibility for
Eurochemic's former industrial site as from 1st January 1985 Belgoprocess, a
wholly-owned subsidiary of the Synatom Company, has been charged by the Belgian
Government to terminate the waste management programme fixed by the 1978 Con-
vention, In particular the vitrification of high-level 1iquid wastes resulting
from the operation of Eurochemic's former reprocessing plant

The lump-sum Agreement was signed on 10th April 1986, after approval by
the Eurochemic Board of Liquidators and by the Special Group of the O0ECD Steer-
¥ng Committee for Nuclear Energy The Special Group is composed of government
representatives of Eurochemic Member countries, 1 e Austria, Belgium, Denmark,
the Federal Republic of Germany, France, Italy, Norway, Portugal, Spain, Sweden
and Switzerland It provides for the payment by Eurochemic of 3470 million
Belgian francs as the total and final settlement of the Company's financial
obligattons resulting from the Convention This amount (subject to revision
according to an indexing formula)} is to be pajd in six Iinstalments until the
end of 1990 and will be financed by contributions from the governments of the
eleven countries participating in Eurochemic To this effect, the Special
Group recommended that those governments make the necessary financial! commit-
ments according to %the BOECD scale The Agreement entered into force on
1st October 1986, following their acceptance of this recommendation

e Brazil-Colombia

AGREEMENT ON_CO-OPERATION IN THE PEACEFUL USES OF NUCLEAR ENERGY (1981)

This Agreement concluded between Brazil and Colombta on 12th March 1981
was ratified by both Parties It was promulgated by Decree No 92 5001 of
26th March 1986 by the President of the Brazillam Republic and published in the
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Official Gazette on 31st March 1986; the Agreement entered into force on the
date of its publication

The Agreement s wide in scope and provides for co-operation in many
areas 1n the nuclear field It covers, inter alla, prospection for, extraction
and processing of uranium ores, design, construction and operation of nuclear
reactors and factlities, basic and applied nuclear research, training of per-
sonnel, nuclear safety and radiation protection, radioisotopes production and
finally, physical protection of nuclear materials and nuclear law

The Agreement will remain in force for tenm years and s to be extended

automatically for two-year periods unless terminated by notification of either
Party six months prior to expiry of the current period

e CERN-France

1986 DECREE OM THE REGIME APPLICABLE TO NUCLEAR MATERIALS HELD BY CERN ON
FRENCH TERRITORY

Decree No 86-1137 of 17th October 1986 was published ¥n the French Of-
ficlal Gazette of 24th October 1986 and reproduces the Agreement concluded by
an exchange of Jletters of 25th July 1985 and 16th August 1985 between the
French Government and the European Organisation for Nuclear Research (CERN)
The Agreement concerns the lega) position regarding nuclear materials held by
CERN on that part of 1its premises on French territory. It 1s recalled that
CERN, which 1s based in Switzerland close to the French border, has extended

its premises onto French territory by agreement with France (see Nuclear Law
Bulletin Nos. 11 and 37)

This new Agreement provides that nuclear materials held by CERN on
French territory are governed by French law, in compliance with that Organisa-
tion's international statute  Accordingly, the Import, possession, transfer,
use and transport of such materfals are subject to 1icensing and control by the

French authorities They are also subject to international controls applicable
in France.
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® Furatom-United States

MEMORANDUM OF UNDERSTANDING CONCERNING RESEARCH ON THE HEALTH AND ENVIRONMENTAL
EFFECTS OF RADIATION (1986)

On 7th July 1986, the US Department of Energy and Euratom - represented
by the Commission of the European Communities signed a Memorandum of Under-
standing on the health and environmental effects of radiation

The United States and Euratom, in Tine with their own needs, presently
carry out separate research programmes, many elements of which are similar.
This Memorandum of Understanding establishes a framework for co-operation
between both Parties for the exchange of technical information on the effects
of radiation on health and the environment, thus enabling them to share their
knowledge

The topics covered are, inter alia, environmental processes and effects,
and somatic and genetic health effects of radiation The modalities of co-
operation include the following

- exchange of current sclientific and technical information, with the
exception of proprietary information;

- organisation of seminars and exchange of scientists and engineers,
- Joint research projects

The Memorandum of Understanding entered into force on the day of its
signature for a period of five years

e France-Spain

JECHNICAL CO-OPERAVION AGREEMENT ON RADIOACTIVE WASTE MANAGEMENT (1986)

On 13th May 1986 the French Atomic Energy Commission (CEA) and the
National Radioactive Waste Management Agency (ANDRA) concluded an agreement on
radioactive waste management with the Spanish nuclear research centre (JEN) and
the National Enterprise for Radioactive Waste (Empresa Naciomal de Residuos
Radioactivos - ENRESA) The Agreement covers co-operation and technical assis-
tance in that field

This framework Agreement provides for the possibility of collaboration
between the CEA group of companies and the Spanish agencies on the execution of
low and medium level radioactive waste storage projects in Spain The Agree-
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ment, which covers a five-year period, will enable the Spanish partners to
learn from French experience 1n the field

Important technical assistance to Spanish agencies and companies will be
provided in the early years and will decrease progressively Such assistance
will cover harmonization of criteria and standards for the waste produced in
Spanish nuclear reactors, in view of the diversity of the nuclear power plants
in that country Also, approved technical specifications are to be established
for storage of low and medium-level wastes, and for development of additional
storage capacity in the already operating facility as well as for a second
storage facility

The Agreement covers several areas for collaboration and technical
assistance, 1in particular, CEA/JEN collaboration on R and D in radiocactive
waste treatment and specifications as well as provision of technical assistance
by ANDRA to ENRESA

Joint working groups have been set up in Ffrance and in Spain to carry
out the different tasks

® Federal Republic of Germany-Republic of Korea

1986 AGREEMENT ON CO-OPERATION IN THE PEACEFUL USES OF NUCLEAR ENERGY

The Federal Ministry of Research and Technology published the text of an
Agreement of 11th April 1986, between the Government of the Federal Republic of
Germany and the Government of the Republic of Korea on co-operation in the
fleld of the peaceful use of nuclear energy (Bundesgesetzblatt 1986, II,
p 726) Under the Agreement the Contracting Partles will co-operate, in par-
ticular, in the following fields-

- planning, erection and operation of nuclear power plants and other
nuclear installations,

- safety of nuclear installations and radiation protection,
- training of scientific and technical personnel;

-~ use of nuclear energy for other purposes than electricity generation
(especially in the fields of medicine, blology and agriculture)

The Agreement states that such co-operation is only and exclusively
intended for peaceful purposes. The co-operative activities are subject to

IAEA safeguards, and physical protection measures are provided for in an Annex
to the Agreement

The Agreement entered Into force on the day of its signature
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MULTIILLATERAL, AGREEMENTS

CONVENTIONS ON EARLY NOTIFICATION OF A NUCLEAR ACCIDENT AND ASSISTANCE IN CASE
OF A NUCLEAR ACCIDENY OR RADIOLOGICAL EMERGENCY

A total of Fifty-eight States have signed the Convention on Early Noti-
fication of a Nuclear Accident which was opened for signature on 26th September
1986 Three States having signed this Convention without reservation as to
ratification {Czechoslovakla, Denmark and Norway), It entered into force on
27th October of this year

fifty-seven States have signed the Conventlion on Assistance in the Case
of a Nuclear Accident or Radiological Emergency which was opened for signature
at the same time As in the case of the other Convention, this Convention will
enter into force thirty days after three States have expressed their consent to

be bound by its provisions

The 1ist of Signatories of both Conventions (as at 7th October 1986) is
reproduced be]ou he texts of the Conventions are set out tn the Supplement

CONVENTION ON EARLY NOTIFICATION OF A NUCLEAR ACCIDENT

List of Signatories

State/Organisation Date of signature
Afghanistan 26th September 1986
Australia 26th September 1986
Austria 26th September 1986
Belgium 26th September 1986
Brazii Zoth September 71980
Bulgaria 26th September 1986
Byelorussian Soviet

Socialist Republic 26th September 1986
Canada 26th September 1986
Chile 2oth Sepiember 15606
China 26th September 1986
Costa Rica 26th September 1986
Lbte d'1voire 26th September 1986
Cuba 26th September 1986
Czechoslovakia 2oth September 1986
Denmark 26th September 1986
Egypt 26th September 1986
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State/Orqganisation

finland

France

German Democratic Republic

Germany, fFederal Republic of

Greece

Guatemala

Holy See

Hungary

Iceland

Indta

Indonesia

Iran, Islamic Republic of

Ireland

Israel

Italy

Jordan

Democratic People's Republic
of Korea

Lebanon

Liechtenstein

Luxembourg

Mali

Mexico

Monhaco

Morocco

Netherlands

Niger

Norway

Panama

Paraguay

Poland

Portugal

Spain

sudan

Sweden

Switzerland

Turkey

Ukrainian Soviet Socialist
Republic

Union of Soviet Soctalist
Republics

United Kingdom of Great Britatin
and Northern lreland

United States of America

Zalre

Zimbabwe
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Date of Signature

26th
26th
26th
26th
26th
26th
26th
26th
26th
29th
26th
26th
26th
26th
26th

2nd

29th
26th
26th
29th

2nd
26th
26th
26th
26th
26th
26th
26th

2nd
26th
26th
26th
26th
26th
26th
26th

26th
26th
26th
26th

30th
26th

September
September
September
September
September
September
September
September
September
September
September
September
September
September
September
October

September
September
September
September
October

September
September
September
September
September
September
September
October

September
September
September
September
September
September
September

September

1986
1986
1986
1986
1986
1986
1986
1986
1986
1986
1986
1986
1986
1986
1986
1986

1986
1986
1986
1986
1986
1986
1986
1986
1986
1986
1986
1986
1986
1986
1986
1986
1986
1986
1986
1986

1986

Septemer 1986

September
September
September
September

1986
1986
1986
1986



CONVENTION ON ASSISTANCE IN THE CASE OF A NUCLEAR ACCIDENY
OR RADIOLOGICAL EMERGENCY

State/0Organisation

Afghanistan

Australia

Austria

Belgium

Brazil

Bulgaria

Byelorussian Soviet
Socialist Republic

Canada

Chile

China

Costa Rica

Cote d’1Ivoire

Cuba

Czechoslovakia

Denmark

tgypt

Finland

France

German Democratic Republic

Germany, Federal Republic of

Greece

Guatemala

Holy See

Hungary

Iceland

India

Indonesia

Iran, Islamic Republic of

Ireland

Israel

Italy

Jordan

Democratic People's Republic
of Korea

L ebanon

Liechtenstein

Malj

Mexico

Monaco

Morocco

Netherlands

Niger

Norway

List of Signatories
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Date of signature

26th September
26th September
26th September
26th September
26th September
26th September

2b6th September
26th September
26th September
26th September
26th September
26th- September
26th September
26th September
26th September
26th September
26th September
26th September
26th September
26th September
26th September
26th September
26th September
26th September
26th September
29th September
26th September
26th September
26th September
26th September
26th September
2nd October

29th September
26th September
26th September
2nd October

26th September
26th September
26th September
26th September
26th September
26th September

1986
1986
1986
1986
1986
1986

1986
1986
1986
1986
1986
1986
1986
1986
1986
1986
1986
1986
1986
1986
1986
1986
1986
1986
1986
1986
1986
1986
1986
1986
1986
1986

1986
1986
1986
1986
1986
1986
1986
1986
1986
1986



State/Organisation Date of Signature

Panama 26th September 1986
Paraguay 2nd October 1986
Poland 26th September 1986
Portugal 26th September 1986
Spain 26th September 1986
Sudan 26th September 1986
Sweden 26th September 1986
Switzerland 26th September 1986
Turkey 26th September 1986
Ukrainian Soviet Socialist

Republic 26th September 13986
Union of Soviet Soclialist

Republics 26th September 1986
United Xingdom of Great Britain

and Northern Ireland 26th September 1986
United States of America 26th September 1986
Zaire 30th September 1986
Zimbabwe 26th September 1986

CONVENTION ON THE PHYSICAL PROTECTION OF NUCLEAR MATERIAL

The above {onvention was signed by Ecuador on 26th June 1986, Mongolia
and Indonesia ratified the Convention on 28th May 1986 and 5th November 1986
respectively, thus bringing to nineteen the number of ratifications

The Convention was adopted on 3rd March 1980 and will enter into force
thirty days after the deposit of the twenty-first instrument of ratification,
acceptance or approval with the Director General of IAEA, pursuant to its
Article 19{1) (see Nuclear Law Bulletin Nos 35, 36 and 37 for status of sig-
natures and ratifications).

1986 IMPLEMENTING AGREEMENT ON CO-OPERATION AMONG THE THREE LARGE TOKAMAK
FACILITIES (JET, JT-60 AND TFTR)

The European Atomic Energy Community (Euratom), the Japanese Atomic
Energy Research Institute (JAERI) and the United States Department of Energy
(US DOE) concluded the above Agreement on 15th January 1986 under the aegis of
the International Energy Agency {OECD)

This Agreement 1inks the large thermonuclear Ffusion energy projects of
Eurape, Japan and the United 5tates The purpose of the Agreement 135 to
enhance the effectiveness and productivity of the research and development
efforts related to the development of the Tokamak fusion concept by strength-
ening co-operation on the existing three large Tokamak Facilities

The Programme 3includes exchange of information between the Parties in
defined areas (inter alla, studies In plasma equilibrium and stability, operat-

- 60 -



ing procedures, safety rules etc ), assignment of scientists, engineers and
other technical experts to work at the facilities of the other Parties and fin-
ally, conduct of selected workshops 1in those defined areas of information
exchange

Other OECD Member countries may accede to the Agreement with the unani-
mous consent of the Contracting Parties

The Agreement will remain in force for an initial period of five years
and may be extended

TJREATY ON THE NON-PROLIFERATION OF NUCLEAR WEAPONS

At present, there are 132 Contracting Parties to the Treaty on the Non
Proliferation of Nuclear Weapons (NPT) The Treaty, which was adopted on
1st July 1968, entered into force on 5th March 1970 (see Nuclear Law Bulletin
No 20) The following table gives a 1ist, as at 10th May 1986, of the
countries having ratified, acceded or succeeded to the NPT
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CHRONOLOGY OF DEPOSITS OF RATIFICATIONS,

ACCESSIONS AND SUCCESSIONS TO NPT

Non-nuclear weapon States

*Non-member of the IAEA

Ireland
Nigeria
Denmark
Canada

United Rep of
Cameroon
Mexico
Finland
Norway
Ecvador
Mauritius
Botswana*
Mongolia
Hungary
Poland
Austria
Iceland

CSSR

Bulgaria

New Zealand
Syrian Arab Rep.
Iraq

German Dem Rep
Swaziland*
Nepal*

Sweden
Tatwan, China*
Iran
Afghanistan
Romania
Paraguay
Ethiopia
Maltat*

Cyprus

Mali, Rep of
Jordan

Lao People's
Rep

Togo*

Tunisia
Yugoslavia
Burkina Faso*
Costa Rica
Peru

Malaysia
Jamaica
Ltberia
Somalia*
Greece

1 7.1968
27 9 1968
3. 1.1969
8. 1.1969
8 1 1969

21 1 1969
5 2.1969
5 2 1969
7 3 1969

4.1969

4 1969

5.1969

5.1969

12 6.1969

6.1969

7 1969

7 1969
5 91969

10 9 1969

24, 9.1969

29 10 1969

31 10 1969

11.12.71969
5 11910
1.1970

. 1.1970
2 1970
2 1970
2.1970
2 1970
2 1970
2.1970

10 2 1970

10 2 1970

11 2.1970

20. 2.1970

2

G P - D

2.1970
2.1970
3 1970
3.1970
31970
3 1970
3.1970
3 1970
3 1370
3.1970
3.1970

NN
w oo

- AN WWW
. .

—
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Maldives*
Ghana
Lesotho*
Bolivia
Haiti

Kenya

Lebanon

1alire

San Marino*
Uruguay
Guatamala
Madagascar
Cen. African Rep*
Morocco
Senegal

Holy See
Chad*
Burundi*
Tonga*
Dominican Rep
Dem. Kampuchea
£1 Salvador
Fiji*
Philippines
Benin*
Thailand
Australia
Micaragua
Cote d'Ivoire
Honduras*™
Bahamas*
Sudan

Gabon
Grenada*
Sierra Leone
Western Samoa*

Korea, Rep of
Belgium

Germany, F R of
Italy

Luxembourg
Netherlands
Gambia*

Rwanda*

Libyan Arab Jama
Yenezuela
Singapore

e
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1970
1970
1970
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TEXTS

e International Atomic Energy Agency

SPECIAL SESSION OF THE GENERAL CONFERENCE AND ADOPTION OF THE CONVENTIONS
ON NOTIFICATION AND ASSISTANCE

During tts first Special Session, held from 24th to 26th September 1986,
the General Conference adopted a final document of the special session
(GC{SPL I)/RES/1), a Resolution on measures to strengthen international
co-operation in nuclear safety and radiological protection {(GC(SPL 1)/RES/2)},
the Convention on Early Notification of a Nuclear Accident and the Convention
on Assistance in the Case of a Nuclear Accident or Radiological Emergency (see
under Multitateral Agreements and Supplement to this issue of the Bulletin)

The final document of the Special Session and the Resolution are repro-
duced below

FINAL DOCUMENT Of THE SPECIAL SESSION
OF THE GENERAL CONFERENCE

The General Conference, at 1its special session on nuclear safety and
radiological protection
Role of Nuclear Energy

- Recognises that nuclear power will continue to be an Important source
of energy for social and economic development

- Emphasises that the highest level of nuclear safety wiil continue to
be essential to the use of this energy source

Responsibility of States

- Reaffirms that each country engaged in nuclear energy activities is
ttself responstble for ensuring the nuclear and radiatton safety,
physical security and environmental compatibility of 1ts nuclear
facilities and activities.
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International Co-operation

Appeals for a strengthening of international co-operation, at both
the bilateral and the multilateral 1level, with regard to nuclear
safety, radiological protection, physical security and environmental
compatibility

Role of the IAEA

Reaffirms the central role of the Agency, under its Statute, in en-
couraging and facilitating international co-operation in the peaceful
uses of nuclear energy, including nuclear safety and radiological
protection

Reaffirms the wusefulness of the Agency's continuing programmes for
enhanced nuclear safety and radiological protection, and urges all
Members to co-operate fully in the impliementation of these programmes

Underlines the 1importance of and need for future increased efforts
within the Agency, and In co-operation with other concerned interna-
tional organisations, to promote the safe application of nuclear
power

Post-Accident Review

Expresses tts satisfaction with the post-accident review meeting con-
ducted from 25th to 29th August 1986 under the auspices of the Agency

Expresses 1its appreciation to the participating experts from the
Soviet Unlon for providing, in the context of this meeting, valuable
information for understanding the accident

Takes note of the report on the post-accident review meeting and
requests the Board of Governors to consider carefully any proposals
for enhanced nuclear safety and radiological protection activities in
its future review of the regular Agency programme, taking into con-
siderarion - inter alla the valuable information and recommendations
resuiting from that meeting

Conventions on Notification and Assistance

Adopts the texts of the Convention on Early Notification of a Nuclear
Accident and the Convention on Assistance in the Case of a Nuclear
Accident or Radiological Emergency [which are attached] and decides
to open the Conventions for signature on 26th September 1986

Takes note of the statements made by several States as to the need
for early notification of all nuclear accidents with radiological
safety significance and of the declarations made by several States on
their readiness to notify also nuclear accidents other than those
specified in Article )1 of the Convention on Early Notification
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Recognizes the role entrusted to the Agency in the implementation of
the Conventions

Appeals to all States to sign and become party to the Conventions as
promptly as possible

Appeals to all Signatory States for which the Conventions will not
enter into force immediately to declare, whenever possible, that they
will provisionally apply either or both of the Conventions pending
their entry into force for such States

II

RESOLUTION ON
MEASURES TO STRENGTHEN INTERNATIONAL CO-OPERATION
IN NUCLEAR SAFETY AND RADIOLOGICAL PROTECTION

The General Conference,

(a)

(b)

(c)

Having adopted the texts of the Convention on Early Notification
of a Nuclear Accident, the Convention on Assistance in the Case of
a Nuclear Accident or Radiological Emergency, and the fipal docu-
ment of this Special Session,

Taking note of the statements and proposals made during this
Special Session, and

Convinced that the subject-matter of international co-operation
in the fleld of nuclear safety has not yet been exhausted and that
further consideratton should be given to the above-menticned
statements and proposals,

Decides that all statements and proposals made during the general de-
bate and in the Committee of the Whole which relate to the subject-matter
shall be referred to the Board of Governors;

Requests the Board of Governors to pursue the discussion of the above-
mentioned statements and proposals, including the proposals submitted by
Mexico on behalf of the Group of 77, by all interested Member States, and

Requests the Board of Governors to submit to the General Conference at
its 31st regular session a2 report on the implementation of the two above-
mentioned Conventions and of this Resolution
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o Commussion of the European Communities

COUNCIL REGULATION (EEC) NO. 1707/86
Of 30TH MAY 1986
ON THE CONDITIONS GOVERNING IMPORTS OF AGRICULTURAL PRODUCTS
ORIGINATING IN THIRD COUNTRIES FOLLOWING THE ACCIDENT
AT THE CHERNOBYL NUCLEAR POWER STATION

THE COUNCIL OF THE EUROPEAN COMMUNIYIES,

Having regard to the Treaty establishing the European Economic Community,
Having regard to the proposal from the Commission,

Whereas following the accident at the Chernobyl nuclear power station on
26th April 1986, considerable quantities of radicactive elements were released
into the atmosphere,

Whereas the provisional measures adopted by Regulation (EEC) No. 1388/86
should be replaced by an arrangement which enables imports to be reinstated,
providing that maximum permitted levels are imposed, whereas, however, these
levels applicable to third countries might need to be re-examined in the light
of Community decisions regarding internal permitied contamination Jevels;

Whereas the Community must seek to ensure that agricultural products and pro-
cessed agricultural products intended for human consumption and likely to be
contaminated are introduced 1Into the Community only according to common
arrangements which safeguard the health of consumers, maintain without having
unduly adverse effects on trade between the Community and third countries, the
unified nature of the market and prevent deflections of trade;

Whereas the sublect of minimum reference levels is still in need of more
thorough scientific study it 1s nevertheless desirable that, for reasons of
urgency and by means of an emergency procedure, interim maximum permitted levels
should be established, with which imports of the products concerned must comply
and In connection with which checks will be carried out by the Member States,

Whereas, since thils Regulation covers all agricultural products and processed
agricultural products intended for human consumption, there is no need, in the
present case, to apply the procedure provided for in Article 29 of Directive
T2/462/EEC,

Whereas compliance with the maximum permitted Yevels will have to be the sub-
Ject of appropriate checks backed up by the possibility of prohibiting imports
fn cases of non-compliance,

Whereas, in order to supplement, clarify or adjust, as necessary, the mea-

sures provided for by this Regulation, a simplified procedure should be
established,
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wWhereas adoption of this Regulation in its present form appears necessary in
order to satisfy overriding and immediate requirements as menttoned in the
third recital,

HAS ADOPTED THIS REGULATION-

This Regulatiaon shall apply to the products covered by Aannex II to the Treaty
and to the products covered by Regulations (EEC) No 2730/75, (EEC) No 2783/75,
{EEC) No 3033780 and {(EEC) No 3035/80 originating in third countries, with
the excepttion of the products referred to in the Annex to this Regulation

Article 2

Without prejudice to other provisions in force, the release for free circula-
tien of the products referred to in Article 1 shall be subject Yo compliance
with the maximum permitted Yevels lald down in Article 3

Article 3

The maximum permitted levels referred to tn Article 2 shall be as follows

the accumulated maximum radloactive level iIn terms of caesium-134 and -137
shall be.

- 37.0 Bqg/kg for milk falling within headings No 04 01 and No 04 02
of Common Customs Tariff and for foodstuffs intended for the special
feeding of infants during the first four to six months of 1ife, which
meet, in themselves, the nutritional requirements of this category of
person and are put up for retall sale in packages which are clearly
identified and labelled "food preparation for infants”,

- 600 Bg/kg for all other products concerned

Article &

1. Member States shall check compllance with the maximum permitted levels
set In Article 3 In respect of the products referred to In Article 1, taking
Ynto account contaminatlon levels In the country of origin  Checking may also
inclyde the presentation of export certificates Depending on the resylts of
the checks carried out, Member S5tates shall take the measures required for
Article 2 to apply, Including the prohibition of release for free circulation,
taking each case individuvally or generally for a given product

2. Each Member State shall provide the Commission with all information con-
cerning the application of this Regulation, notably cases of non-compliance
with the maximum permitted Jevels The Commission shail circulate such
information to the other Member States
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Article 5
Where cases of repeated non-compliance with the maximum permitted levels have

been recorded, the necessary measures may be takemn in accordance with the pro-
cedure referred to in Article 6 Such measures may even include the prohibi-

tion of the import of products originating in the third couniry concerned
Article &

1 The arrangements for applying this Regulation and any amendments to be
made to the 1¥st of products unfit for human consumption, as listed in the
Annex, shall be adopted in accordance with the procedure provided for in
Article 30 of Regulation (EEC) No 804/68, which shall apply by analogy

2 To this end an ad hoc committee shall be set up, composed of representa-
tives from the #Member States and chaired by a representative from the
Commission

Within the Committee the votes of the Member States shall be weighted in accor-
dance with Article 148 (2) of the Treaty The Chairman shall not vote

Article 7

This Regulation shall expire on 30th September 1986 *

Article 8
Regulation (ELC) No 1388/86 s hereby repealed

Article 9

This Regulation shall enter into force on the day of its publication in the
Official Journal of the European Communtties

This Regulation shall be binding in ¥ts entirety and directly applicable
in all Member States

* The Council has since extended this Regulation until 28th February 1987.
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STUDIES AND ARTICILLES

ARTICILIEES

PROOF OF DAMAGE FROM IONIZING RADIATION®*

Professor Berthold Moser
Attorney In Salzburg

The validation of compensation for physical damage, particularly cancer,
sustalned by man and animals from ionizing radlation is understandably burdened
by a particuarly difficulit position with regard to proof Berthold Moser, a
specialist in the law of atomic energy and radiation protection, in the follow-
ing article deals first at length with the medical effects of radiation and
with genetic damage. Then follows an examination of the legal position, in
particular causation theorles, gradations 1in the proof of causation, legal
rules to ease the requirements of proof and questions of statutory Timitation

Contents

1 General

II. The medical bases
A Non-stochastic and stochastic radiation effects
B. tarly damage and delayed damage

111 The legal position
A Causation theories
B Legal means of easing the requirements of proof causation presump
tions and Joint 11ability
C. Gradations 1tn the proof of causation certatnty, probability,
possibility

IV. Statutory limitation

v Conclusion

*  This is a translation of an article published in Osterreichische Juristen-
Zettung, Vol. I, no 3, 7th February 1986. It is reproduced by kind per-
mission of the Etditor and the author. Responsibility for the 1ideas
expressed and the facts given rests solely with the author
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A condition of every claim for damage compensation is that the damage
should have been caused by the event giving rise to an obiigation to pay com-
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event and a particular consequence (damage) But precisely, when a human be-
ing or an object, eg also an animal, has been exposed to 1Jonizing
radiation!, we are faced with particular difficulties in presenting proof of
causation for a varlety of reasons For example, jonizing radiation camnot be

Aammnmedmadad maane nf tha himan eancac +tha cama damaao as {-h:ﬂ- nl"ﬁdlll“ﬁd h\!
UECiirHI> LA LGy UJ WK ANY Vi e auman 2CIIC Iy LT JUNne Uiy FF VAW

tonizing radiation can also be attributable to other causes, eg chemical pro-
cesses Damage from ionizing radiation may have origins both in its artifi-
cial use and itn 1ts emission from bullding matertals or in natural background
radiation, but it may also have to do with a familtal disposition The same
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effect (damage) can be attributable not only to a single cause but to several
similar or different causes and even to unknown causes, a highly questionable
position arlises In order to approach a solution to the problem, it is neces-

sary to make certain fundamental distinctions of a medical nature, 1 e on the
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the other hand between early damage and delayed damage

A Non-stochastic and stochastic radlation effects

1 Concepts

Within the meaning of the Recommendations of the ICRP3, a distinction
must be made between the non-stochastic (deterministic) and stochastic {proba-
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which the degree of severity varies with the dose! and for which there may be
a threshold value The extent of the blological effect thus depends on the
magnitude of the radiation dose The stochastic effects are those for which
the probability of their occurrence, but not their degree of severity. is
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The biological effect 1315 thus independent of the radiation dose recelved,
nevertheless the probability of a radiation effect increases with the radiation
dose received®

Different parts of our body have different sensitivities to radiation. The
exposure of parts of the body to radiation doses, which in who]e body 3Irradia-

tion wou]d be absoclutely lethal, may not be lethal, depending on the party of
the body firradiated Thus in radijation therapy for malignant tumours, local
doses of 6000 to 8000 rad (= 60 to 80 Gy) are common]y administered The size
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content It is not only the product of dose and irradiated volume that counts
but also, fin specifically biological terms, the content of the irradiated
volume
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2 Non stochastic radiation effects

The splitting of radiation effects into non-stochastic and stochastic
effects is extremely important in practice, because the period of latencyb
in the case of non-stochastic effects is only a few weeks, when the radia
tion phenomenon resulted from one event or from several successive events
occurring at short time intervals. At higher doses pathological symptoms may
even appear within a few hours or days This applies in particular when a
person has suffered whole-body irradiation in a single radlation event or as a
result of several radiation events tn quick succession In such a case it
will not be difficult to attribute the 1llness to the influence of tonizing
radiation Some non-stochastic effects are specific to particular tissues
This applies for example to opacity in the lens of the eye, non-malignant
changes in the skin, bone-marrow damage leading to haematological deficlencies
and damage to the gametes resulting in fertility impatrment These effects
also include damage to blood vessels or to the connective tissues which occur
in most parts of the body It is therefore necessary, as & precautionary mea
sure, to establish a dose 1imit applicable to all body tissues The intention
here is to ensure that no non-stochastic effects occur in any of these tissues
In al) these changes the degree of severity of the effect depends on the ra-
diation dose received Conversely there are threshold values below which no
damaging effects have been observed?

3 Stochastic effects of radiation

A different picture emerges where stochastic radiation damage is con
cerned8 As tn this case the severity of consequent damage does not in-
crease with 3iIncreasing dose, although the frequency and probability of such
damage do ‘increase, the degree of severity of the damage ¥s not dependent on
the radiation dose received It has been found by experdence that the stoch
astic effects of radiation only occur after a long period of latency, which
may be one not just of years but of decades Moreover different persons who
were exposed to the same type of radiation and to the same radiation dose may
show quite different results where the effects are concerned Some people
fatl 111, others do not Estimates vary as to the ratio according to which
the probabiiity of i11Iness increases with increasing dose For example, some
assume a Tinear relation, others a quadratic relation between dose and i1lness

The stochastic effects may be of two types Either they relate to the
irradiated individual himself, they are then termed 'somatic effects' Or
they relate to the individual's descendants, they are then termed ‘'genetic
effects’

a) Under the heading of somatic effects the development of cancer is
considered to be the most fimportant radiation risk, even at low doses The
cancer risk thus constitutes the main problem of radiation protection  There
are no forms of cancer which are typical of radtation effects It is not
therefore immediately apparent from a particular cancer i1lness whether it is
attributable to radiation or to some other cause It follows from this that
radiation-induced cancer can only be presumed or statistically demonstrated on
the basts of parttcular diseases which have occurred previously This 1is dane
by comparing groups of people exposed to radiatton with other groups who have
not been exposed to such radiation Also 1t cannot be said that the use of a
radiological method on a particular organ is harmless because it has not been
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possible to establish a single case of damage to that organ as a resulf of
radiation exposure This would be quite ‘impossible, because nobody knows
which cancers are attributable to radiation effects and which are due, for ex-
ample, to carcinogenic chemical substances or other causes For a case of
cancer, the cause of which %s in principle always open to question but for
which radiatfon exposure must be considered as a possibility, it 1s as a rule
only possible to indicate a degree of probability or Improbability, corre-
sponding to the level of exposure, that the disease is attributable to the
radiation exposure The higher the radiation dose, the greater the risk of
111ness through cancer and the easier it is to demonstrate a cancer-inducing
{oncogenic) effect statistically by comparison with the spontaneous rate of
inctdence of malignant growths tiowever this also jnvolves as precise as pos-
sible an examination of aill oncogenic facters which may come into play of
course tumours and mutations can only develop from a cancerous cell if the
cell remains capable of more or less unrestricted division, in other words if
it has survived the radiation At very high radlatton doses therefore a
reduction in oncogenic effect may occur In the case of radiation-induced
cancer, a cell information deficit 3s at least to a large extent responsible
for the damage the diseased cells, which are not integrated tato the social
system of the crganism, are not told that they must cease to divide

b) Genetic radiation damage? is understood to mean all damage to suc-
ceeding generations due to radiation Irradiation of the gonads does not
affect the person who was exposed to radiailon, but it may affect his descen-
dants at some time in the future When the gonads are irradiated, gene muta-
tions and chromosome changes take place which glive rise to the hereditary dam-
age This may manifest 1Itself in severe health disturbances, including
lethality and sterility The radiation dose which has affected the gonads
{gonad dose) 1s not the same as the dose which has probable genetic effects
{genetically signiftcant dose) This %s obtained by multiplying the qgonad
dose by the probability of reproduction at the time of the exposure to radia-
tion The gonad dose to younger people is to a large extent converted into
subsequent genetically related damage, whereas this occurs in older people to
a much lesser extent Experience has shown that irradiation at higher dose
rates brings about greater genetic effects than ?irradiation at low dose
rates It is assumed that the damage in the first succeeding generation
exceeds that in each subsequent generation, but that the total extent of the
damage suffered by all subsequent generations by far exceeds that suffered by
the first The sex ratio in the first generation of the descendants of irrad-
fated parents %s also disturbed

Now there are mutations which already manifest themselves in the phe-
nomenological picture of the first generation and others which only make their
appearance 1in Gater geperations Over 99% of these radtation-induced muta-
tions can be regarded as biologically negative, 1 & they impair the abtlity
of the individual to adapt to his environment

The determination of genetic effects, however, is loaded with a consid-
erable uncertainty factor Thus it has not so far been possible to establish
with certatnty the presence of fimpairments tn the descendants of survivors
from Hiroshima and Nagasakl, even when the survivers had been exposed to a
very high radtation dose as a result of the dropping of the atomic bomb
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8. Early damage and delayed damage

The non-stochastic effects of radiation, as has been shown above,
usually manifest themselves a short time after the radiation event, if the
total dose from the 1irradiation was above a certain threshold value. On the
other hand a long perlod of latency s characteristic of stochastic effects,
irrespective of whether the 1irradiatton delivered a low dose or a high dase
Nevertheless non-stochastic and stochastic radiation damage cannot be equated
with early and delayed damage, although non-stochastic damage for the most
part corresponds to early damage and stochastic damage to delayed damage

1 farly damageld

a) One of the main instances of early damage s acute radiation sickness
This may manifest itself in three symptom complexes which depend in their in-
tensity on the radlation dose received. The first 1s the central nervous syn-
drome, which only occurs at very high radiation doses, eq several thousand

rads At high radtation doses death occurs within 1-2 days, sometimes even
within a few minutes

The gastrointestinal syndrome s also fatal at a slightly lower radia-
tion exposure - between 1000 and 3000 rad (= 10-30 Gy) It manifests itself
in nauvsea, vomiting, dizziness, circulatory disturbances and extreme fatigue
After a short remission of a few days the patient expertiences acute diarrhoea,
and death occurs after 6-10 days. These phenomena are a consequence of the
great sensitivity to radiation of the intestinal lining which is deprived of
its protective epithelial layer following the stagnation of cell regeneration
in the inner wall of the intestine.

The haemopotetic syndrome also occurs at considerably lower tradiation
exposures - from dose levels of 50-100 rad (= 0 5-1 Gy) upwards It may be
that the patient does not even feel 111, although the blood count shows
changes Where noticeable pathological symptoms do manifest themselves 1in a

patient, they take the form of nausea, vomiting, Fever, but also hair loss and
haemorrhaging

b) The skin s also particularly sensitive to radiation After whole-body
frradiation at about 300 rad (= 3 6y), initial erythraemia already occurs
after 1-2 hours, while skin erythraemia and hair loss occur after 1-2 weeks
At higher doses of 600 rad (= & Gy), vistble reddening of the skin also occurs

c) The central nervous system 3is relatively #insensitive to radiation
Only when radtation doses of over 1000 rad (= 10 Gy) are absorbed do changes
start to occur after about 12 hours in brain tissue Death occurs at in-
creased doses.

4) In the autonomic nervous system doses of up to 100 rad {= 1 Gy) can
cause reactions taking the form of vomiting, nausea and dizziness These
occur within perlods ranging from 1 hour to 1 day but die away quickly,
depending on the Intensity of the radtation

e} In the bone marrow the parent cells are much more sensttive to radia
tion than mature cells in the circulating blood, with the exception of the
lymphocytes  Irradiation of the bone marrow has the effect of disturbing the
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equilibrium prevailing in the blood forming system, which 1is characterised by
a balanced ratio between cell production and cell destruction

f) The gonads also feature among the radiation-sensitive organs  Tempor-
ary sterility occurs 1n both sexes at a radtation dose of around 250 rad
(= 2 5 Gy) and permanent sterility (radiological castration) at doses of over
500 rad (= 5 ©y)

The above constderations relate to whole-body irradtation  Partial ir-
radlation, which does not affect the intestine and large parts of the bone
marrow, can occur at dose levels which would be absolutely lethal in whole-
body trradiation The reason for this is that the highly radiation-sensitive
intestine is spared and that the bone marrow continues to regenerate from the
bone marrow contained in substantial areas of the skeleton

Another factor to be taken into account is whether the individual ftr-
radtated was in good health, or whether he was suffering from particular 311-
nesses, such as metabolic dtseases, chronic infections or disturbances of the
blood-clotting function Where there are additional 4injurtes, radiation sen-
sittvity 1s also increased And where there 1s a combined effect of lontzing
radiation and lead or other chemical substances, agaimn, radiation sensitivity
35 increased This observation is of special 1mqortance since lead in par-
ticular, as environmental toxin, plays a major role 1

In protracted or fractional irradiation!2, higher doses of both homo-
geneous and non-homogeneous radiation are more readily tolerated than in expo-
sure of relatively short duration Here both the extent of the individual
doses and the number of subdivistons and the time intervals between the indil-
vidual exposyres may vary Comparisons have shown that in protracted or frac-
ttonal radiation there s a distinctly smaller number of chromosome breaks
than in short-1ived radlation at the same dose In addition the probabiltty
of recovery is greater where exposures are spread over a period than after
single pertods of concentrated trradiation Also exposures of Timited areas
of the body, for example in tumour therapy, are much more readily tolerated
than whole-body doses This applies as well to part-body irradiation which
would be absolutely lethal as whole-body doses It can be satd in general
that, 1n the case of whole-body irradiation, survival of a radiation dose of
600 rad (= b Gy) or more is Improbable, one of 200-600 rad (= 2-b Gy) ques-
tionable, one betwen 50 and 200 rad (= 0 5-2 Gy) at least probable

These considerations relate to the development of early damage The
possibiltty of somatic delayed damage (levkaemia and other carcinomas) or
genetic damage s not covered here

2 Delayed damagel3

Delayed damage with a long period of latency js different to the kind
of damage which is observable in the short term Three groups of damage may
be distinguished

a) One group comprises cancers, including leukaemia The degree to which
periods of latency may vary has been shown by studies of survivors from
Hiroshima and Nagasak? Periods of latency of 2-5 years have been indicated
for leukaemta and up 16 years for 1liver cancer Mammary carcinomas (breast
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cancer) are to a large extent age-related In women up to the age of 30 the
pertod of tatency may In some cases be as short as 5-10 years, while in women
irradiated at a more advanced age the perlod of latency is longer It 1s then
between 10 and 19 years, though sometimes as long as 34 years In the case of
cancers of the stomach, liver and large intestine, the period of latency 1is
between 10 and 15 years In thyroild carcinomas, the period of latency seems
to be longer in women than in men Among the radiation-induced cancers, leu-
kaemia shows the shortest period of latency In some cases it already mani-
fests itself after 5-10 years In persons irradiated at an immature age, it
usually manifests itself earlier Other forms of cancer show even longer per-
jods of latency, ranging up to nearly 40 years All these radiation-related
diseases fall into the category of stochastic effects It should be noted in
conhection with radiogenic leukaemla that 1t is mainly the red bone marrow
which 1s responsible for this disease Other blood-forming tissues play a
Tesser role in its genesis

In some cases a distinction also has to be made between the initiation
and the promotion of a disease Thus, for example, cancer may be caused by a
particular event, but the damaged cells remain in a quiescent state For the
disease to become established, a further growth-promoting event 1is needed
which only then causes the affected cells to develop in an uncontrolled manner
The action of two independent factors is thus necessary for the disease to de-
velop It is conceivable, however, that more than just two events may have
caused the outbreak of the disease This $1tustrates how difficult it can be
to establish a 11nk between cause and effect in the case of delayed damage

b) The non-stochastic effects also include diseases which fall under the
heading of delayed damage Stgniftcant among these are the diseases which
cause opacity in the lens of the eye (cataracts)!4 The period of latency
in these cases extends from several months to a few years This appiies in
particular when the total dose necessary for the threshold value to be
exceeded was not recelived in a single radiation event but over an extended
period in fractional exposures 1In the case of irradiation by X-rays or gamma
rays, only doses in excess of 200 rad would have an effect

c) Radiation-related developmenta) disturbances'd form a further group
It was observed that several children who had been exposed to radiation from
the atom bomb explosions in Hiroshima and Nagasakl were mentally retarded and
that their cranial volume was below the average for thelr age (microcephaly)
Radiation effects may also lead to premature ageing and to a shortening of
1ife expectancy, to loss of elasticity and slackening of the skin, to hair-
greying, to loss of visual aculty and accommodation of the eye lenses, to
arcus senilis in the eye, to hearing loss, to the Impairment of neuromuscular
functions, manifesting itself in excessive force in handshakes, to an aitera-
tion in blood pressure and to a rise In cholesterol and potassium levels in
the blood Other effects Include a general radiation-related reduction in im-
munolagical capacity and a reductlion in the reserves for antibody formation
and deviations from the norm in blood cells, particularly lymphocytes

3 Early and delayed damage

Those cases in which an iIndividual s found to have sustained first
early damage then delayed damage call for a special discussion Since early
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damage occurs within a very short period, often within hours, days or weeks,
there is a fair degree of probability that delayed damage will be attributable
to the same cause as the early damage Medical records of the early damage
are thus of great jmportance, since they may in some cases facilitate retro.
spective conclusions on the cause of the delayed damage. The detection of
radiogenic cataracts is a particularly important diagnostic factor herelb

III. The legal position

A Causation_theories

1 According to principles of logic the cause of an effect is the totality
of all factors which contributed to its occurrence It follows from this
that, very often, an 1mpossibly large number of causes has to be taken into
account These considerations form the basis of the theory of eguivalence,
according to which all factors are of equal value. The cause in that case 1is
each factor without which the effect ¥s inconceivable Each factor is then a
conditio sine qua non for the effect

This theory is valid, according to the case law of the Austrian Supreme
Court (Oberster Gerichtshof - 0GH) and judgments of the former German Reich
Supreme Court (Reichsgericht - RG) and present Federal High Court of Justice
{Bundesgerichtshof - B6H) in criminal law!?  Austrian case law for its part
developed from Section 134 of the former Austrian Criminal Justice Act (Straf-
gesetz - 5t6) In several decisions the Supreme Court states that each of the
factors contributing to an effect is interconnectedl8 In criminal law the
theory of equivalence 1s justifiable because criminal responsibility presup-
poses fault This doctrine has been retained unchanged in the case law of the
Supremewl‘.ourt within the context of the new Criminal Code {Strafgesetzbuch
- StGB)

2 The position is quite different under civi) law, according to which
11ability can artse without fault For that reason the standard practice of
the Supreme Court is to apply the theory of adequate causation  According
to this, the factor taken as the cause is that which is typical for the inci-
dence of the effect, in other words one which is susceptible of bringing about
an effect of this kind in the usual course of events The possibility of da-
mage occurring must not be beyond the bounds of all probability The possi-
bility must not be so completely remote that it camnot be reasonably consid-
ered tn the 1ight of real-1ife experience The criterion for the assessment
of adequate causation here is not the awareness and foresight of the damaging
party but the objJectivity of recogntzable facts The case law of the former
cerman Reich Supreme Court and the gresent Federal High Court of Justice in
ctvil actions is based on this theory2l

It follows from this that the theory of adequate causation is not a
doctrine of causation as such, bhut a rule of assessment Its purpose is to
set the bounds within which Jiability can 5ti11 be attributed 0of course
these bounds are not absolute In recent decisions the German Federal High
Court of Justice incliudes a very wide area, taking the view that the liability
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of the damaging party can only be excluded in highly improbable instances of
damagezl.

Although criminal law and civil law proceed on the basis of different
causation theories, it should not be overlooked that the theory of equivalence
can also be relevant in civil law if contingent private claims under civil law
are recognized in the course of a criminal action The separation between
criminal and civil law s thus not strictly applied throughout

It should be borne clearly in mind In the application of the doctrine
of adequate causation that it does not operate on the basis of certainties,
but contents itself with degrees of probability derived from experience  What
corresponds to the usuval course of events, Je. is typical, Is accepted as cer-
tain, although it is quite possible that a particular case may deviate from
the typical course of events. Of course in such a case, according to the pre-
vailing case law, the burden of proof is reversed Anyone who maintains that
there is a deviation from the normal course of events must prove it It is
important to point out that the doctrine of adequate causatlon is only a pro-
bability hypothesis2?

The doctrine of the conditio sine qua non may lead to quite different
results compared with the theory of adequate causation Suppose that 1t can
be shown that an itllness 1s attributable to two different causes, one of which
however would not be enough to trigger the il1lness of 1ts own accord accord-
ing to the theory of adequate causation, a causal 1ink with a particular cau-
sation factor would have to be re)ected, whereas according to the conditio
sine qua non doctrine it would have to be admitted

1t 1s thus possible to arrive at very different results, depending on
the causation theory to which preference is given

A precondition for a causal relation Yn the legal sense, however, is
always the presence of a medical 1ink between a particular event and the phy-
sical damage If no such medical 1ink exists, it s not possible for a legal
1ink to be admitted Reference 1s made to this principle in numerous deci-
sions of the Higher Regfonal Court (Oberlandesgericht - OLG) of Vienna, which
s the court of appeal for cases concerned wlth disputes over soclal insurance
benefits According to this principle, in those cases in which means for the
relaxation of the requirements of proof are available to the claimant, a medi-

cal 1ink between the relevant event and the physical damage must at least not
be excluded?3

3 The theory of material contingency (Theorie der wesentlichen Bedingung)
implies a 1imitation of the theory of equivalence Special attention needs to
be drawn to this doctrine here because it is uniformly applied in the case of
law of social accident insurance both in Austria and in the Federal Republic
of Germanyz‘ Its purpose s to impose stricter 1imits on the area of risk
of the social insurance institutfons and to exclude an excessive range of Tia-
bility Only those causes are regarded as adequate, and hence as admissible
in Yaw, which because of their particular connection with the effect contri-
buted significantly to its initiation A}1 other Tinks in the chain of causa-
tion, which can be considered as causes from a purely philosophical point of
view but not in a Tegal sense, must be excluded If several facts contributed
to an effect, they can only be regarded legally as contributory causes if they

- 78 -



are approximately equivalent in their importance and implications for the ini-
tiation of the effect If one of these facts stands out from the others in
its importance, that fact alone is the cause in the legal senseld

Of course an event also has to be viewed as a material cause if an
trial accident in a way which had not been expected for the foreseeable future,
or if an 111ness from which the individual was already suffering was signifi-
cantly aggravated The same applies 1if, without the participation of the
event, the effect would not have occurred or would only have occurred at
another time or to a considerably reduced extent26

4 With regard to the burden of proof there 1is the rule, In accordance
with the general legal principles of compensation for damage, that the injured
party has to prove both the objective and the subjective premises of his claim
for damages On the one hand therefore he must prove the causal 1ink between
a particular act or omisston and the occurrence of the damage, on the other
hand he must prove that the damaging party is at fault Now these two things
are not applicable without limitation  MWith regard to the proof of a causal
1ink, varitous means of easing the requirements of proof are available in a
number of cases

B Legal means of easing the requirements of proof causation presump-
tions_and joint 1iability

In the area relevant to the effects of radiation events, 1t is not nor-
mally possible to provide conclusive proof A1l that 1s possible 1s an
assessment based on more or less well founded assumptions There are no
clearly drawn dividing l1ines between remote possibility and, to use the term
normally found In case law, a degree of probability bordering on certainty.
Between them is a broad band of the most varied nuances from minimal to
moderate possibility and from minimal through moderate to high probability
values In many cases it will not be possible to furnish proof of a causal
1ink between an i11lness and a particular radtation event, although certatn in-
dications point to the possibility that damage occurred as a result of that
event In order not to deprive injured parties of all prospects of results
from the prosecution of thetr claims at the outset, the law has established
presumptions for various case groups, intended to replace one or more 1inks
in the chain of causation In many cases the principle of the joint 1lability
of several persons is applied Presumptions can to some extent be refuted, to
some extent not Conversely, in cases in which refutable presumptions have
been asserted, and since such presumptions cannot usually be refuted with cer-
tainty, the law admits the demonstration of improbabilty This also applies
in cases of joint 1iability

1 Civil law

The legal basis Ffor various presumptions and for Joint 1iability is
derived for the most part from the Nuclear Llability Act (Atomhaftpflichtgesetz
- AtomHG, BGBI 1964/117) and in one case from the Water Pollution Act (WRG
1959/215) With regard to the scope of the Nuclear Liability Act, it should
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be noted that it is applicable to the peaceful use of nuclear energy in all
its forms In accordance with this scope however, legal presumptions and
}Joint 1%ability only apply under the following conditions the radiation must
emanate from radioactive substances, these radiation sources must be situated
on Austrian sovereign territory: the case must relate to uses of nuclear en-
ergy for peaceful purposes

These presumptions and the principle of joint 11ability thus do not ap
ply in particular when the radiation emanates from firradiation devices, eg
X-ray devices, and accordingly also when both one or more radioactive substan-
ces and one or more irradiation devices have to be taken into account as ra
diation sources Moreover the legal presumptions and joint liability also do
not apply when one of the radiation sources in question is situated in a
foreign countr! or when a radiation event Is involved which was triggered by
an act of warc! Where the law provides for the joint liability of several
persons, the question of altermative causation invariably arises?®  The
following possibilities may arise-

a) The source of damage 1s clearly 3Jdentified, but 3t cannot be estab-
1ished whether the radioactive properties or other properties of the sustance
were the cause of the damage Section 1 paragraph 2 of the Nuclear Liability
Act therefore provides that a nuclear event should also include processes
which were caused by radioactivity in combination with other chemical, chemico
physical or physical properties of the substance in question

b) If damage is caused by the combined effect of a nuclear event and
another event and if the contributions of the two events to the damage cannot
be determined with certainty, the damage caused by the other event counts as
though 1t were caused by the nuclear event {Section 11 paragraph 2, AtomHG)

c) If several nuclear events cause damage only through their combined ef-
fect, each event alone not being damaging in itself, they count as a single
nuclear event Each keeper of a source of damage of this kind is liable for
damage jointly and severally with all others, but each of them only in accor-
dance with the provisions applicable to him and up to the maximum amount laid
down for him by statute (Section 1 paragraph 3, AtomHG)

d) Several nuclear event are attributable to a common cause and are
directly related to one another in time and space In this case the events
count as a single nuclear event (Section 1 paragraph 3, AtomHG)

e) Several events, which are attributable to a common cause and are
directly related to one another in time and space, only cause damage through
thetr combined effect In thts case all 1lable parties assume joint 1jabil-
‘ty, but here too each party is only liable in accordance with the provisions
appitcable to him up to the maximum amount laj’d down for him by statute
(Section 1 paragraph 3, AtomHG)

f) Several nuclear events, which proceed from different sources of damage,
may be regarded as the cause of an instance of damage In this case it is
presumed that the damage was caused jointly by these events This presumption
can, however, be invalidated by demonstration of the improbability that the

damage was caused by one or more of these events (Section 11 paragraph 1,
AtomHG)
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q) With regard to the offset claims of several 1iable parties among them-
selves, the principle applied is that the obligation of mutual compensation
depends on the extent to which it is at least probable that the main responsi-
bility for the damage s borne by one or another of the 1ilable parties
{Section 10 paragraph 1, AtomHG)

h) According to Section 26 of the 1959 Water Pollution Act it s presumed
in the event of damage through water pollution that such damage was caused by
the relevant local water consumers with reference to the nature of the ef-
fluent In the case of damage compounded by deliberate intent or by gress
negligence, the principle of joint 11ability is appliled, otherwise 1iability
¥s apportioned on a pro-rata basis

2 Social accident insurance law

a) This field of law governs ?industrial accidents and various accidents
regarded as equivalent to industrial accidents, such as road accidents, ac-
cidents In the course of rescue missions and other activities in the public
interest, and occupational diseases An industrial accident is understood to
mean an accident which occurs in spatial, temporal! and causal connection with
the employment on which the insurance s based (Section 175 paragraph 1 of the
General Soclal Insurance Act - Allgemeine Soztalversicherungsgesetz - ASVG)
Although the individual concerned must have been exposed to the hazard which
Jed to the injury in the course of his employment at a place of work, the ac-
ctdent need not be the consequence of an operational process29 The damag-
ing effect must occur suddenly or at least within a short period, at most
within a single turn of duty An accumulation of smaller instances of damage
within a short period may also count as an accident Indeed continuous radia-
tion effects sustained in the use of ionizing radiation over a period of sev-
eral hours may be regarded as an accident The same appties in respect of a
person rendering assistance in rescue operations after a radiation accident

An occupational disease must be distinguished from am accident An
occupational disease s normally distinguished from an accident by the fact
that the characteristic of suddenness 1i1s missing Disturbances to health
caused by insect bites and stings, colds, wounds and other infections may thus
also constitute an accident The concept of an occupational disease on the
other hand presupposes that an instance of damage to health is the consequence
of 1longer-term damaging effects on health in the course of an occupational
activity30

In itself any 11lness might be an occupational disease arising as a
consequence of effects attributable to work But the law does not take such a
broad concept as its point of reference A distinction is merely made between
*abstract® and “concrete® occupational diseases3] A 1ist system is applied
in respect of the abstract occupational diseases Annex 1 to ithe General
Social Insurance Act gives an exhaustive 1ist of diseases which count as
occupational diseases This 1ist is drawn up according to three criteria
firstly, the nature of the effect, eg harmful substances, noise, infection,
vibration, ‘'harmful substances' also 1include jonizing radiation, secondly,
the nature of the disease, eg diseases of particular parts of the body or
general disorders, thirdly, the type of undertaking in which the affected
person works in pursuit of his occupation In the case of Vonizing radiation,
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no distinction s made between the different types of 11)ness The type of
undertaking in which such radiation 1s used 1s also a matter of indifference,
since all undertakings may be relevant3?

from the point of view of the burden of proof, the list system con-
stitutes the establishment of a refutable presumption If a person subject to
compulsory insurance had been employed in an undertaking in which he was con-
cerned with tonizing radiatlon of whatever origin and if he has contracted a
disease which may possibly be traced back to his occupational activity, it is
presumed in the light of fitem no. 17 iIn the 1ist referred to that the cause of
his disease 1s to be found in his occupational activity and that it is there-
fore an occupational disease It would only be possible to refute this pre-
sumption by demonstrating the probability that the 11lness has another
cause33  The reason for this approach to the regulation of the question in
law is that the legislator did not want to burden the accident insurance
institutions with the uncertainties of medical evidence

Nevertheless a disease not included In the 1ist can also be recognised
as an occupational disease in a concrete case However this presupposes that
the accident 1nsurance institution acknowledges, on the basis of corroborated
scientific evidence, that the disease in question was exclusively or mainly
caused by the use of harmful substances or rays - hence also Yonizing radia-
tion in the course of an occupational activity pursued by the Insured person
This acknowledgement 1In each case requires the approval of the Federal
H1nistr¥ for Social Administration (Bundesministerium fiOr Sczialverwaltung
- BMS)3 However the burden of proof in these cases 15 on the clatmant

There 1s thus a mixed system in the field of occupatioal diseases
which, while 15 consists mainly of means of easing the requirements of proof
by the establishment of refutable presumptions, also admits the conventional
principle of regulation by the burden of proof33

b) The reason why only the General Social Insurance Act (ASVG) has been
discussed so far, to the exclusion of other social Insurance statutes, 1is
either that these statutes refer directly to the ASVG or that their relevant
conceptual provisions are largely based on those of the ASVG and that no pro-
blems therefore arise in this respect This applies both to the Federal Act
on medical and accident insurance for workers in the public sector {BKVUG) of
31st May 1967 (BGB1 200) and to the Federal Act on agricultural workers'
social insurance (BSVG) of 11th October 1978 (BGB1 559) and the Federal Act on
social finsurance for Iindependent workers 1In findustry and c¢rafts (GSVG) of
J1th October 1978 (BGB1 560) The BKVUG, conststent with the matters regu
lated by 1it, uses the term ‘'Dienstunfall’ (service accident) 1instead of
'Arbeltsunfall' (industrial accident), but defines 1t as being virtually
synonymous with the 1latter Where occupational diseases are concerned, the
Act refers directly to the 1ist contained in Annex 1 to the ASVG
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¢ Gradations in_ the oproof of causation certainty, probability,
possibility

1 Conclusive proof

Proving a causal link between a particular event and an effect normally
presents less difficulty if the event can be percelved by the human senses
If the event is not amenable to sensory perception however, the material posi-
tion 1s entirely different Problems arise precisely in the action of ioniz-
ing radiation on the organism, the solution of which is often beset with great
difficulties Even in those cases in which radiation measuring devices take
on the function for which the human senses are not adequate, it s not pos-
sible to establish a direct 1ink between a radiation event and an ‘instance of
damage Conclusions as to the effectiveness of the radjation cam only be
drawn directly from the nature, duration and intensity of the radiation Such
measurements can be carried out either at the radiation source itself or at
the place of impact of the radiation. Even so, from experience going back
over several decades, It 1s possible to deduce certain conclusions No diffi-
culties arise with regard to proof If ¥t is known that only a short time
interval elapsed between the delivery of a high radiation dose and the out-
break of a radiation-related illness of a mainly non-stochastic type There
can then be no doubt as to the cause of the j1Iness Apart from the military
domain, such cases arise, for example, when radiation accidents occur in the
operation of a nuclear power plant or in the transport of radioactive mater-
1als or when rescue operations have to be mounted as a result of such inci-
dents High radiatton doses may also play a part in the context of medical
treatments, though their conseguences consist iIn transient non-stochastic
111nesses.

2 Probability

The position is less straightforward however, if no direct observations
and no exact measurements are available A1l conclusions are then no more
than more or less well founded assumptions Demonstratton of the certainty of
a causal 1ink is hardly possible in such cases, and demonstration of certainty
must be replaced by the demonstration of probabjility.

Courts have long found it necessary to take decisions on cases in which
sensory perceptions or measurements of the event qiving rise to the effect
were lacking This applies, for example, to damage from chemical substances
or to the transmission of infectious diseases  Such problems have arisen to a
particularly marked extent in judicial rulings on matters relating to proof of
paternity or the refutation of paternity presumptions The original wording
of Section 163 paragraph 2 of the General Civil Code (Allgemeines Biirgerliches
Gesetzbuch - ABGB) ‘Ymposed extremely strict requirements n respect of evi-
dence ruling out paternity. Such evidence was accordingly only accepted in
the case law of the Supreme Court tf it was of a degree of probability ap-
proximating very closely to certainty That was the case 1f, according to
medical evidence, the degree of improbability of paternity was as high as
99 73% Under an amendment to Section 163 paragraph 2 ABGB, the requirements
in respect of improbability were less siringent According to the new word-
ing, the presumption of paternity can be invalidated by proof of a degree of
improbabilty of the paternity which, taking all the circumstances into
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account, argues against the assumption that a particular man fathered the
child  The very high degree of probability thus no longer needs to be estab-
1ished, although case law does require proof of a bhigh probabiiity of
paternitydb

The legal posttion with reqard to the requirements governing proof of
causation in the assessment of the effects of Yonizing radiation, however, is
different to that pertatning to the strict requirements imposed in respect of
proof of the improbability of paternity

In all cases in which the relevant civil laws - AtomHG and WRG 1959
establish presumptions which can be refuted by proving the improbability of
the causation, there are no additional indications from which any conclustons
whatsoever could be drawn regarding the degree of improbability 1t can be
saild therefore, only in very general terms, that the considerations in support
of the improbability must outweigh those arguing against it Also the con-
siderations Veading to the assumption of the 3Improbability of the causation
need not be absolutely conclusive, so that other possibilities remain open

What s valid for the proof of improbability also applies mutatis mut-
andis in respect of the reverse case. that the probability, not the improba-
bi13ty, of a causal process has to be demonstrated

This approach, developed for the civ)]l law, corresponds to the estab-
1ished case law in the field of social accident insurance law In both Ger-
man and Austrian court practice the bastic principle is applied that a link be-
tween the accident and the insured activity (kmown as causation establishing
11ability) and between the accident and the physica) damage (known as causa
tton consolidating 1%abil1ity) must be probable A precise demonstration of
causation 1s not required37 Of course decisions regarding the question of
the extent of probab11ity do not systematically agree with one another The
decisions of the Higher Regional Court (Oberlandesgericht - 0LG) of Vienna,
the court of second and final instance in matters relating to disputes over
social insurance benefits, tend to be somewhat stricter, whereas the decisions
of the Administrative Court (Verwaltungsgerichtshof - VwGH) may be considered
rather more generous

According to several decistons of the Higher Regional Court of Vienna
the probability must be sufficiently high to Justify the conclusion that the
allegation of a 1ink is true. The degree of probability must be such that a
reasonable person aware of the realities of 1ife would not doubt 1t38
Other contexts state that compelling reasons suffice and that the requirements
of proof should not be overstressed3?d Or it is considered sufficient that
the probability of a causal Yink should be present to such a degree that the
judge could be reasonably expected to be convinced of 1t#0  Or it 1s stated
that demonstration of compeilling probability within the meaning of Section 273
of the Code of Civil Procedure (2ivilprozebordnung - ZP0) is sufficientd!
Other decisions state quite simply that probability suffices?2 The Admini-
strative Court on the other hand consistently takes the view that the causal
1ink must at least be supported by the establishment of probability43
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3 Possibility

While there is not complete agreement in court decisions with regard to
the degree of probability, the courts do agree that the mere possibility of a

causal 1ink is not enough%®  An exception is only admitted in case law
when_ in the context of an ¥ndustrial accident, a particularly dangerous situ-
ation existed at the place of work The burden of proof of the absence of a
causal 1ink then passes to the insurer he must prove that the accident which
occurred s un%;pica] and not attributable to the danger directly associated
with the work4 This also means that the theory of adequate causation is

applied, but with a reversal of the burden of proof

While case law understandably does not consider demonstration of the
mere possibility of a causal 1ink to be sufficient - apart from the exception
referred to, the legislator remains at l1iberty to take up the mere possibility
of a causal 1ink and to invest 1t with the significance of certainty, as has
happened in the context of the legal presumptions set out above and the estab-
Mishment of a 11st of abstract occupational diseases4b

Iv. Questions of statutory limitation

Causation takes on a fundamentally different significance in the medi-
cal and tn the legal context with regard to the time at which statutory 1imi-
tation puts an end to all further legal considerations This only applies to
the field of civil law, however, since there is no problem of statutory 1imi-
tation in public law

A Civil law

1. Where there is a question of damage due to radilation from radioactive
materiais, the relevant provision 1s Section 34 paragraph 1 of the Nuclear
Liabtlity Act (AtomHG), the context of which largely corresponds to Section
1489 of the General Civil Code (ABGB) Here the (subjective) period of statu-
tory limitation 1s three years, calculated from the day on which the person
entitled to compensation became aware of the damage and brought it to the
attention of the 1l1iable party Notwithstanding this procedure, however, the
{objective) period of statutory 1imitation is thirty years from the occcurrence
of the nuclear Iincident Moreover, since Section 34 paragraph 2 of the
Nuclear Liability Act refers to the provisions of general civil law, the terms
governing the suspension and interruption of statutory limitation are substan-
ttally those of the General Civil Code The Nuclear Liability Act is not ap-
plicable to damage resulting from ionizing radiation emanating from irradia-
tion devices Instead the statutory limitation provisions of the General
Civil Code are applicable

Delayed radiation damage may sometimes only manifest itself when the
objective period of statutory limitation has already elapsed Yet, although
it may be possible to establish a causal 1ink, at least with probability, any
c¢laim to damages under civil law would have lapsed47
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It would only be possible to prevent the effect of obJective statutory
Timitation by introducing an action for declaratory Judgment, because this
interrupts statutory limttation Such an action only has a real chance of
success 1f early damage had already occurred as a result of a radilation inci-
dent For it is entirely within the realm of possibility that early damage is
followed after some considerable time by delayed damage Entitlement to an
action for declaratory judgment would be conceded in particular if 1t could be
shown that a person has recelived a high radiation dose for the higher the
dose recelved, the greater is the probability that a stochastic i1llness will
result, which would in most cases fall under the heading of delayed damage

2 The question of statutory limitation 3s mainly relevant to somatic
radlation damage, but it may also be relevant to genetic damage Since
somatic radiation effects are those which affect the irradiated individual
himself, they count from the time of conception. It 1s a matter of indiffer-
ence whether the radiation event affected the human individual in his mother's
womb or after his birth

On the other hand it 1is characteristic of genetic radlation effects
that they caused damage to a human Iindividual at a time before he even
existed But is it at al) possible for such a person to claim compensation
for damage resulting from an event which occurred even before he was concelved?

Opinions on this are divided?8 A clalm for damages 1in principle
only subsists - apart from any question of fault when there 1s a 1ink of
causatlon and unlawfulness between an action and a consequence (damage) If
that 1ink 1s present, the answer to the question depends on whether an unlaw-
ful act 4s possible against a person not yet conceived Assuming that this
question could also be answered in the affirmative, it could hardly be of
legal significance beyond the first generation, because the cbjective thirty-
year perlod of statutory 1imitatlon has to be calculated from the time of the
damaging event The medical problem of causation, however, continues to exist
beyond the expiry of the thirty-year period, because future generations may
also be affected

B Social accident insurance law

The question of statutory Yimdtation does not arise here because claims
under public law, including claims under the General Social Insurance Act
(ASVG) and other social finsurance laws, only lapse when a law explicitly so
provides As there is no provision in the field of social insurance law for
such exceptions in the validation of the claims of injured parties and their
descendants, the statutory 1imitation provisions of the General Civil Code are
not applicable here either directly or by analogy*9.

The position is entirely different when it is a question of the trans.
fer of claims for damages to the social insurance institution under the provi-
slons for legal assignment of Sectlon 332 et seq of the General Social Insur-
ance Act (ASVG) Here it 1s a question of purely civil claims on the damaging
party, which the social insurance institution derives from the injured party
and uhic%uare therefore subject to the statutory 1imitation provisions of
civil law
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¥ Conclusion

If we wish to form an overall impression from the considerations set
out above, we inevitably arrive at the conclusion that no generally applic-
able guidelines can be formulated In those cases 1In which physical damage
is attribuytable to non-stochastic radiation effects, radiation damage 1s usu-
ally not difficult to prove furthermore the legal position may in certain
cases be more favourable to a victim of physical damage if the possibility of
a stochastic radlation effect can be taken into consideration, because It was
preceded by an 1l1lness related to a non-stochastic effect The injured party
is understandably in a wvery favourable legal position if a legal means of
easing the requirements of proof is available to him. This applies both to
non-stochastic and to stochastic radtation effects In all cases in which the
injured party has the burden of proof, however, the demonstration of simple
probability of a causal 1ink must be regarded as sufficient To demand proof
of certainty or of a high degree of probabi1ity would lead to unacceptable
impediments This appiltes to claims falling into the cateqgories of both civil
law and social law In view of the fact that there is often a lack of clear
scientific proof, efforts to remedy these deficiencies in various cases by
legal means take on even greater significance.

Notes

1 An jon is an atom or molecule which contains a greater or lesser number
of electrons than is required for its neutralisation and which there-
fore carries a surplus negative or positive electrical charge Ioniza-
tion is the removal of electrons by the supply of energy, the elec-
trons removed however attach themselves to neutral atoms or molecules,
so that for every positive fon a negative jon is also formed

2 The only exceptions are, in particular, a few forms of leukaemia which
are attributable to virus infections, 1e the disease known as
Burkitt's lymphoma and a form of leukaemia caused by so-called retro-
viruses, see H Lutz, Leukdmie bei Haustteren (Leukaemia in domestic
animals), Neue Zircher Zeitung, 2.10.85.

3 The International Commission on Radiological Protection (ICRP) was
founded in 1928 by the 2nd International Congress for Radiology and was
given its present organisational form in 1950 1t groups a maximum of
thirteen eminent representatives from the disciplines of medical radio-
Togy, physics, biology, dgenetics, radiation protection etc and from
time to time publishes recommendations on radiation protection, which
form the basts in almost all countries of legal regulations, standards
or guidelines in the field of radiation protection

4 The term ‘'radiation dose' 1is understood to mean the radiation energy
transferred to 1 gram or 1 kilogram of body mass Radtation cam be
regarded as a large number of minute flying particles These particles
interact with the body by transferring their own kinetic energy to it,
so that radiation effects are set up in the body The unit of energy
absorbed by the body is the rad (= radiation absorbed dose) 1 rad
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10

{a¥so abbreviated to rd) corresponds to an energy uptake of 100 erg per
gram of body mass 1 erg is equal to 1 dyne per cm 1 dyne is the
force imparted by an acceleration of 1 cm per second to a mass of
1 gram The delivery of 100 erg per gram of any substance produces
1 rad

In the new SI system of units the rad has been replaced by the unit
J/kg (= joule per kilogram), which is known as the gray (symbol Gy)
The ratio of these units to one another ¥s 1 J/kg = 1 Gy = 100 rad

Since different types of radiation have different blological effects,
the term ‘equivalent dose' was Introduced, the unit of which denotes
the effectiveness of so-called hard gamma radiation In order to ex-
press the biological effectiveness of the different types of radiation,
the energy dose (6y) is multiplied by a quality factor (q) The qual-
ity factor accordingly indicates by how many times the radiation in
question is more effective than the hard gamma radiation used as a mag
nitude of reference Thus, for example, the quality factor for alpha-
rays s 20, for neutrons 1080, for beta-rays and X-rays 1 1f the
quality factor 1s 1, the energy dose and equivalent dose are equal
The unit for the equivalent dose 1s the rem (radlation equivalent
man) The new unit for the equivalent dose according to the SI system
is the sievert (symbol Sv) Its ratio with the other units is 1 Sv =
100 rad = 100 rem.

The dose rate is the energy dose {equivalent dose) absorbed per unit of
time, the choice of time interval being optional, eg per second,
minute, hour, year

ICRP Recommendations, Publication 26, 6 Fischer Verlag, Stuttgart-New
York 1978, p 3, Radiologle und Strahlenschutz (Radlology and radia-
tion protection), published by the Radiclogical Centre of the Univer-
sity of Heldelberg, 2nd ed , Springer-Verlag, Berlin-Heidelberg-New
York 1976, p 19 et seg

The period of latency 1s the interval between the time of radiation and
the occurrence of the radjation effect.

L Rausch, Mensch und Strahlemwirkung (Man and radiation effect),
R Piper & Co Verlag, Munich-Zurich 1982, p 68 et seq,
0 Messerschmidt, Biologische Folgen von Kernexpolosionen (Biological
consequences of nuclear explosions), out of print Fachbuch Verlags-
gesellschaft, Erlangen 1984, p 86 et seq.

L Rausch op ¢t p 77, p 199 et seq, O Messerschmidt op cit p 180,
p 107 et seq, H_Fritz-Miggli, Problematik von Risikoschitzungen
Beisptel kleine Strahlendosen {Problems of risk assessment example of
small radiation doses), information meeting of the Schwelzerische
Vereinigung fiir Atomenergie (SVA) "Thinking on safety and risk in the
age of nuclear energy®, Movember 1982, Zirich-Qerlikon

L Rausch op cit p 224, 0 Messerschmidt op cit p 213 et seg

Radiology and radtation protection, p 36, L Rausch op cit p 157, 0
Messerschmidt op cit p 126 et seq

-~ B8 -




1

12

13

14

15

117

18
19

20

21
22

23

D van Beuningen et al, Kombinationswirkungen von Blei und ionisierender
Strahlung auf die Proliferation von Sdugerzellen (Combined effects of
lead and ionizing radiation on the proliferation of mammalian cells)
in  Risiken und Nutzen der Strahlentherapie bosartiger Tumoren (Risks

and usefulness of radiation therapy for malignant tumours), G Thieme
Verlag, Stuttgart 1978, p 1186

'Protraction’ means the application of a radiation dose over an exten-
ded pertod of irradiation, ‘fractional' refers to the subdivision of

the total radiation dose into several individual doses spread over a
period of time

L Rausch op cit p 285, 0 Messerschmidt op cit p 115

ICRP Recommendations, Publication 8, Fischer-Verlag, Stuttgart-New York
1977, p 24, 0 Hpqqprtrhmidt op rif 1] 188

ICRP Recommendations, Publication 8, p 20, O _Messerschmidt op cit
p 211

Radiation Protection Ordinance (Strahlenschutzverordnung - StrSchv)

et A AL PR L AT -

BGB1 1972/47 At several points this provision stipu]ates that certi-
ficates of relevant medical examinations and records of the application
of X-ray and electron beam treatments and the administration of sealed
and unsealed radloactive substances to patients be kept for a period of
at least thirty years ({Sections 20, 70, 72, 96 paragraph 7 and
Section 112 paragraph 5) Regarding the importance of early damage in
establishing the cause of late damage, see also Hébert, Comments on
establishing a causal 1ink between an “occurrence or succession of oc-
currences having the same origin® and “damage", required for implemen-
ting the Convention on Third Party Liability in the field of Nuclear
Energy, in IAEA/OECD-NEA Symposium on Nuclear Third Party Liability
and Insurance, Munich 1984

Code (BGB) 1985, prefatory comments on
bb

Palandt, German C
Sgcfinn 249 5 a_a

Teg wp 25

vl
a and
IB KH 3201, 3819, SSt 17/817

B SZ 26/45; JB1 1969, 370: J81 1966, 473 and 719, JB1 1971, 307,
IVR 1971/214, ZVR 1975/158 and others.

JB1 1954, 400 In contrast to the case law of the Supreme Court (OGH),
preference is given in many leading works of c¢ivil law, e g Ehrenzweig

II1' 1, p 39, Klang in Klang VI 8, to the theory of equivalence, with
the comment that the law itself offers no basis for this theory

Palandt op cit 5 b, aa.

Palandt op c¢it 5 b, bb, and ¢, BSozG (Federal Social Insurance
Tr1hnpa1\ NJW 56, 119 and 62, 1963

FEWEw arud g

SvV-S1g 6/97, SSV 6679, 6697, 10 348, 10 804, 17.113 and others;
Kaltenbrunner, Die Kausalitat in der Sozialversicherung (Causation in
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24.

25

26

27.

28

29
30.

3
32.

33

34

35

36
31.

soctal 1nsurance), Schriftenreihe der Allgemeinen Unfallversicherung-
sanstalt, Vienna 1960, p 5) et seq

Palandt op cit 5 b, cc, OGH 4 552, 2 0b 917 52, VwGH 8 7 53
P 173/53, SY-Slg 17124, 17125, 111/5, 16/95, SSvV 10 347, 16 111,
19 870, 21 492, 21 493, 24.238

S5V 4694

SY-S1g 1/46, 1/124, 2/81, 2/121, 2/138, 4/94, 11/5, 16/95, SSV 4681,
9068, 16 109, 16.113, 18.078, 18.869

Moser, Atomhaftpflichtgesetz (Nuclear Liability Act), Manz-Verlag,
Vienna 1964, pp 20. 24, 28, 50; 3idem, Das Kausalitdatsproblem im Atom-
haftpflichtrecht (The causation problem In nuclear liability law), in
Atomwirtschaft, Verlag Handelsblatt, Diisseldorf 1962, p 249 et seq

Reischauer in Rummel, ABGB, 2nd Vol , Manz-Verlag, Vienna 1984,
Section 1302 Rn 12

Vw-S1g NF 964/A

SV-S1g 18.084, Xaltenbrunner op cit 150, Tomandl, System des oster-
reichischen Sozlalversicherungsrechts (System of Austrian social insur-
ance law), Manz-Verlag, Vienna 1980, 1.3 1, p 247, Brackmann, Hand-
buch der S5ozialversicherung (Handbook of social finsurance), Asgard-
Verlag, Dr Werner Hippe, Sankt Augustin, Vol 1II, p 479 et seq

Tomand) op cit p 251 et seq
Tomand]l op cit p. 251 et seq.

The French Cour de Cassation imposes very strict requirements in
respect of the refutation of the presumption that an 11lness appearing
in the 1ist of occupational diseases is not an occupation disease, see
Hébert, Problémes de causalité posés par les maladies professionelles
attribuées aux rayonnements fionisants, principalement dans la juris-
prudence francaise (Causation problems raised by occupational diseases
attributed to ionizing radiation, mainly in French case law), in  Pro-
ceedings of Nuclear Inter Jura '73 Congress, Karlsruhe 1973, p 439 et
seq

OGH Vienna 31 R 71/80 and 31 R 244/80 The possibility of the recogni-
tion of diseases not appearing in the 1ist as occupational diseases was
first established by the 32nd amendment to the AVSG (Gemeral Social
Insurance Act)

The statutory provisions of several other European countries accom-
modate a mixed system of this kind. See Hébert op cit p 425 et seq

EFS1g 24 305, 29 129

Kaltenbrunner op cit pp 50, 83, Palandt op cit 5 a, aa, SV-51g 7/112,
SSV 11 784, 11 7185, 13 597, 9063, Krallk, Dile Beweiswirdigung im
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38
39
10
41
42
43
44

zivilgerichtlichen Verfahren (The assessment of evidence in civil court
proceedings), 0JZ 1954, p. 157

Sv-Slg 77112, 9/16, SSV 11 784, 11 785, 13 597
SSV 9064

SSv 13 805

SSV 16 110.

SSV 9064, 18 043

VwSlg NF 1450/A, 1452/A, 20 1 64, P 253/52

In contrast to this interpretation are the views of many courts in the
USA when 1t 1s a question of the assessment of damage From %lonizing
radiation Here an assumed degree of probability of between about
1 per cent and about 35 per cent has in some cases been considered suf-
ficient to award the claimant a very high sum of compensation Court
practice is of course very lacking in uniformity, and it 1s impossible
to discern even an approximately clear Tine from decistons handed down
to date Mo fewer than about 5000 actions have so far been brought be-
fore the US courts. The number of decisions handed down to date on the
other hand s very small, accounting for about one per cent of cases.
About 4000 lawsuits concern claims for damages of private individuals
against the United States on account of physical damage In which radio-
active radtation caused by atom bomb tests In the South Pacific and in
the Nevada Desert are alleged to have caused cancers Close on 100
cases concern claims for damages by former memhers or employees of the
Armed Forces who had performed duties In connection with the atom bomb
tests In slightly less than 500 other cases the cause of {llness from
cancer ts alleged to be exposuyre to radiatton to which the persons con-
cerned had been exposed in the course of their employment in laborator-
fes or nuclear reactor plants

The same applies in respect of some 400 claims from miners who had been
employed in uranium mining

In the overwhelming majority of instances there are no measurement
resuits of any kind and the cases are founded only on vague presump-
ttons  Moreover most of the claims were filed more than thirty years
after the alleged damaging event The fact that some plantiffs were
successful in thelr civil law claims has much to do with the fact that
the dectisions were based on verdicts of juries, In which emotional
aspects play a major role The assumed degrees of probability were, as
has been polinted out, well below 50 per cent in every instance, and the
mere possibitity - often quite a remote one was considered sufficient,
although there was no legal presumption of causation whatsoever.

See for further details in this connection B _E Jose, US Court prac-
tice concerning compensation for alleged radiatton finjuries, 1in.
Status, Prospects and Possibilities of International Harmondzation in
the Fleld of Nuclear Energy Law, HNomos Verlagsgesellschaft, Baden-
Baden, 1985, p. 293, W__ Schaffer, Claims for injuries from
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16

47.

48

49

50.

ABGB
ASVG

8G6
B6B1
BGH
8Kuve

8So0z6
8sSva

£FsSig

FN

occupational radiation exposures in the United States, recent develop-
ments, paper presented at the IAEA/OECD-NEA Symposium in Munich 1984

Sv-Sig 8/29, SSY 16 110, 18 027, 21 608, 25 526 and others

The principles applicable to the proof of a causal 1ink apply mutatis
mutandts to the proof of fault if, instead of llability in tort (Ver-
schuldenshaftung) with the usuval burden of proof, the law provides for
consequential 1tability (Erfolgshaftung} or liab}lity in tort with the
burden of proof reversed

Klang in Klang VI Section 1489 III 8 in connection with FN 60

Moser, Oie Europdische Menschenrechtskonvention und das birgeriiche
Recht (The European Convention on Human Rights and Civi) law), Manz-
VYerlag, Vienna 1972, p. 127 et seq

VuSlg 16 830/A, VwSYg NF 3729/A, JB1 1971, 619, o6JZ 1978, 380 and
others.

I8y 1973, 36, RZ 19727134, RZI 1973/140 and others, Fell, ABGB,
Prugg-Verlag, Eilsenstadt, 1978, Sectton 1489, p 267

Some abbreviations

General €ivil Code (Allgemelnes Bilrgerliches Gesetzbuch)

general Soctal Insurance Act (Allgemeine Sozlalversicherungs-
gesetz)

Civil Code (Biirgerliches Gesetzbuch)

federal Official Gazette (Bundesgesetzblatt)

federal High Court of Justice (Bundesgerichishof)

Federal Act on medical and accident insurance for workers in the
public sector (Bundesgesetz uber d} Krauken-und Unfallversiche-
rung offentliche Bediensteter)

Federal Social Insurance Tribunal {Bundessozialgericht)

Federal Act on agricultural workers' social 4nsurance of
11 10 1978, BBB1 559 (Bundesgesetz iiber die Sozialvericherung in
der Land-und Forstwirtschaft sebstanding Enwerbtatiger)

Jurisprudence regarding matrimonial regimes and family Tlaw (Sam-
miung der ehe-und fam)lienrechtlichen Entscheidungen)

Financlal News (Finanznachrichten)
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asve Federal Act on social insurance for self-employed workers in
industry and crafts of 11.10 1978, BGB1 560 (Bundesgesetz iber
die Soztalvericherung in der Land-und Forstwirschaft Selbstindig

Ernwertstabigen)
J8L Justizblatt
NIW Neue Juristische Wochenschrift
0GH Austrian Supreme Court (Oberster Gerichtshof)
83z Osterreichische Juristen-Zeitung
oLG Higher Reglional Court (Oberlandesgericht)
RZ Austrian Legal Gazette (Osterreichische Richterzettung)
sst Supreme Court penal Jurisprudence (Sammlung der Entscheidungen

des Osterreichischen obersten gerichtshofs in Strafsachen)

SSv Soctal insurance Jurisprudence - Vienna Court of the first in-
stance (Sammlung der Entscheidungen des oberlandesgericht Wien in
Yetzter instarz in Fragen der Sozialversicherung)

StGs Criminal Code (Strafgesetzbuch)

S¥-5Slg Soctal insurance jurisprudence (Sammlung der Sozialversicherungs-
rechlichen entscheidungen)

VYwiGH Administrative Court (Verwaltungsgerichtshof)

Vw-S1g Administrative Court Jurisprudence (new series) (Sammlung der
Entscheidungen der Verwaltungsgerichishafes)

WRG Water Pollution Act (Wasserreinhaltungsgesetz)

%g gg Federal Republic of Germany Collection of Jurisprudence

FAyi] Code of Civil Procedure (Ziviiprozebordnung)
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BIBLIOGRAPHY

® Federal Republic of Germany

Atomqesetz mit Pariser Atomhaftungs-Oberelnkommen Das Beutsche Bundesrecht,
Taschenkommentar, by Helnz Haedrich, Baden-Baden  Nomos Verlagsgesellschaft
1986, 713 pages

This book is a handy section-by-sectlion pocket commentary of the German
Atomic Energy Act which also includes a commentary of the Paris Convention on
Third Party Liability in the Field of Nuclear Energy The author - a well-
known nuclear lawyer offers an exhaustively documentated interpretation of the
Atomic Energy Act, thus providing lawyers dealing with German nuciear energy
law with a very useful reference tos)

o [taly

Diritto internazionale e non proliferazione nucleare by Mauro Politi, Studi e
Pubblicazigone della Rivista di diritto internazionale privato e processuale,
Padova, 1984, 303 pages

This book reviews the international and national rules designed to pre-
vent the possible growth in the number of “nuclear® States resulting from a
diversion of nuclear energy from peaceful to military purposes It provides
the reader with a concise review of the historical developments leading to the
adoption of the Treaty on the Non-Proliferation of Nuclear Weapons (NPT) as
well as the events of the early 1970's which gave rise to the London Guide-
Hines agreement among the malor nuclear suppller States anrd the various propo-
sals for the establishment of multinational fuel-cycle centres {t examines
the different attitudes of American and Evuropean legal scholars fowards the
effectiveness of ‘International non-proliferation guarantees but underlines
nevertheless some progress iIn ‘international acceptance of the principle of
non-pratiferation

The book analyses the basic State obligations with regard to the con-
trol of nuclear proliferation and the Instruments of verification and imple-
mentation of this control such as the NPT, IAEA Statute and safequards agree-
ments, Euratom Treaty and bllateral co-operation agreements and regional
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agreements such as the Treaty of Tlatelolco It also examines “loopholes™ in
the present system, 1n particular as concerns the possibility for States to
withdraw from the agreements and other weaknesses inherent in the NPT.

The various means for ensuring compliance with States' obligations,
including the mechanisms and regulations set forth by treaty law for the pur-
pose of preventing state violation of non-proliferation duties are reviewed by
the author who also analyses how international nuclear trade is regulated In
particular, he provides a description of the London Club Guidelines and how
they intend to integrate non-proliferation mechanisms by means of a sertes of
restrictions on free trade The author devotes a chapter to the impliications
and effect of the US 1978 Nuclear Non-Proliferation Act, as well as the cri-
teria set down by the Act for nuclear transfers

Finally, the book looks at the problem of non-proliferation 1in the
14ght of general international law and the absence, within existing customary
international law, of a rule that prohibits States to possess and manufacture
nuclear weapons It focuses on the lack of a concensus among the interna-
tional community on the complete prohibition of nuclear tests and the conse-
quential inability of customary law to avoid nuclear proliferation.

The author concludes that the level of acceptance of the principle of
non-proliferation is sti111 1nadequate and that prospects for a rapid and sub-
stantial increase in this acceptance is, also unfortunately, 1imited

I1_reqime qiuridico dell'implego pacifico dell’energia nucleare, Vol 1.
Normativa nazionale, ENEA, Rome, June 1986, 428 pages

Since the sixties the CNEN (the National Nuclear Energy Commission) has
been 1ssuing publications containing the basic legislation governing nuclear
activities in Italy (Volume I 1n the series) as well as international regula-
tions and agreements in the nuclear fleld (Volume II), and these books are
brought up to date regqularly.

The two main nuclear laws are Act No 1860 of 31st December 1962 on the
peaceful uses of nuclear energy which provides the basis for the regulation of
nuclear activities and Presidential Decree No 185 of 13th February 1964 on
the safety of nuclear installations and radiation protectton of workers and
the population, made under that Act Most of the decrees and regulations in
force reproduced in this Volume were made in implementation of the 1962 Act or
the 1964 Decree

Thts Volume I 15 1in 1its seventh edition The most notable addition
since publication of the previous edition in 1981 1is the amendment of Act
No 1240 of 15th December 1971 restructuring the CNEN The Act has been sub-
stantially modified by Act No 84 of Sth March 1982 to reorganise that agency
as a new body with wider competence and new duties in the energy field (with
the exception of hydrocarbons), n addition to its nuclear work It has now
been renamed the National Commission for Research and Development of Nuclear
and Alternative Energy Sources (Comitato Nazionale per la ricerca e per lo
sviluppo dell'energia nucleare e delle energie alternative - ENEA)
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e Switzerland

Das Recht der nuklearen Entsorqung 1in der Schweitz, Hansjorg Seiler, Bern,
Stampfl} & Cie SA, 1986, Coll. "Abhandlungen zum schwedzerischen Recht ASR",
Vol 502, 432 pages

Waste disposal has become a major issue in respect of the peaceful uses
of nuclear energy at both political and legal levels Mr Seiler's thesis for
a doctorate covers all the legal questions involved and provides the first
comprehensive study of Swiss law on nuclear waste disposal Although this
work covers Swiss law, some of the questions broached are also of interest in
an international context, in particular consideration of the significance of
waste disposal in the long term, waste disposal in areas outside the Jurisdic-
tion of the States This study will be a reference tool for many years to
come

following a report on the present position, the legal provisions ap-
plicable and the “Garantie 1985" project, which the Swiss Government 1is con-
sidering in this latter part of 1986, the author analyses in depth the funda
menta)l questions raised in public law by waste disposal, thus covering nuclear
energy law in the 1ight of constitutional principles, federalism and demo
cracy. The author then raises international public law problems raised by
waste disposal and also broaches the long term aspects of such disposal, in
particular the question of knowing to what extent the legal regime in force
may protect future generattons against the effects of man's activities today,
in this respect he has approached a subject largely unknown, In Switzerland at
least, but whose significance 1in future will go beyond the framework of
nuclear energy law

The author next considers speclial questions related to waste disposal
and treatment, namely conditioning, reprocessing, interim storage as well as
the different waste disposal methods used or studied abroad (e g sea dis-
posal of waste or the seabed process) However he concentrates first of al)
on dealing with the setting up in Switzerland of waste storage facilities 1in-
c¢luding final waste storage facilities and the preparatory measures taken in
their respect Some of the questions raised are in principle interesting, for
example, the chapter concerning the division of powers between the Confedera-
tion and the Cantons In addition to questions specifically covered by nu-
clear law, the author analyses the legal problems which might be ralsed by the
creation of final underground storage facilities, namely from the viewpoint of
expropriation These problems also apply in the context of the disposal of
non-nuclear wastes

Mr Seiler concludes that, "de lege lata®, nuclear waste disposal is
not regulated satisfactorily at present He makes a number of proposals which
could be taken into account in the total revision of the Swiss Atomic Energy
Act currently in progress, and he aliso highlights certain questions which will
continue to be raised iIn future, such as protection of final storage facili-
ties against intervention by man
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®» JAEA

Réglementation des activités nucléalires, Legal Series No 13, TAEA,
Vienna 1986, 333 pages

This publication, issued in French only, contains the texts of the
papers presented to the Interregional Seminar on MNuclear Law and Nuclear
Safety Regulation held at Rabat, Morocco from 30th May to 4th June 1983

This Seminar, organised by the IAEA for French-speaking countries in
Africa gathered together some hundred or so participants It aimed to give an
overall view of nuclear regulations and how they evolved in the context of
relevant standards, recommendations and conventions.

The papers cover various aspects of nuclear regulations, in particular,
in the fields of radiation protection, nuclear third party 1iability, 1icens-
ing of nuclear installations and control of nuclear materials

Also included are the texts of the Vienna Convention on Civil Liability
for Nuclear Damage, the Convention on the Physical Protection of Nuclear
Material and the Treaty on the Non-Proliferation of Nuclear Weapons, together
with a serles of 1AEA documents concerning that Agency's safeguards system and
the standards, safety measures and recommendations it has established.
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International Atomic Energy Agency

CONVENTION ON EARLY NOTIFICATION OF A NUCLEAR ACCIDENT*

THE STATES PARTIES TO THIS CONVENTION,

AWARE that nuclear activities are being carried out in a number of
States,

NOTING that comprehensive measures have been and are being taken to
ensure a high level of safety in nuclear activities, aimed at preventing nu-
clear accidents and minimizing the consequences of any such accident, should
it occur,

DESIRING to strengthen further intermational co-operation in the safe
development and use of nuclear energy,

CONVINCED of the need for States to provide relevant information
about nuclear accidents as early as possible in order that transboundary ra-
dtological consequences can be minimized,

NOTING the usefulness of bilateral and multilateral arrangements on
information exchange in this area,

HAVE AGREED as follows:

.rt‘icle 1

Scope of application

1. This Convention shall apply in the event of any accident Involving
facilities or activities of a State Party or of persons or legal entities
under its Jjurisdiction or control, referred to 1in paragraph 2 below, from
which a release of radioactive material occurs or is 1ikely to occur and which
has resulted or may result in an international transboundary release that
would be of radiological safety significance for another State.

* The Convention entered into force on 27th October 1986.




2. The facilities and activities referred to 1in paragraph 1 are the
following:

{a) any nuclear reactor wherever located;

Fariladw.
vyacivily,

{(b) any nuc
(c) any radioactive waste management facility;

{(d) the transport and storage of nuclear fuels or radicactive wastes;
(e) the manufacture, use, storage, disposal and transport of radio-

isotopes for agricultural, industrial, medical and related scien-
tific and research purposes; and
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Article 2 .

Notification and information

In the event of an accident specified In Article 1 (hereinafter
referred to as a "nuclear accident®), the State Party referred to in that
Article shall: .

(a) forthwith notify, directly or through the International Atomic
Energy Agency (hereinafter referred to as the "Agency®), those
States which are or may be physically affected as specified in
Article 1 and the Agency of the nuclear accident, its nature, the
time of its occurrence and its exact location where appropriate;
and

(b) promptly provide the States referred to 4in sub-paragraph (a),
directly or through the Agency, and the Agency with such avail-
able information relevant to minimizing the radiological conse-
quences In those States, as specified in Article 5.

Article 3

Other Nuclear Accidents

With a view to minimizing the radiological conseguences, States Parties
may notify in the event of nuclear accidents other than those specified in
Article 1.

.



Article 4

Functions of the Agency
The Agency shall:

{a) forthwith inform States Parties, Member States, other States
which are or may be physically affected as specified in Article 1
and relevant internmational intergovernmental organisations (here-
inafter referred to as "international organisations®) of a noti-
fication received pursuant to sub-paragraph (a) of Article 2; and

{b) promptly provide any State Party, Member State or relevant inter-
national organisation, wupon request, with the information re-
ceived pursuant to sub-paragraph (b) of Article 2.

@rticie s

Information to be provided

1. The #informatton to be provided pursuant to sub-paragraph (b) of
Article 2 shall comprise the following data as then available to the notifying
State Party:

(a) the time, exact location where appropriate, and the nature of the
nuclear accident;

{b) the facility or activity involved;

{(c) the assumed or established cause and the foreseeable development
of the nuclear accident relevant to the transboundary release of
the radioactive materials;

{d) the general characteristics of the radioactive release, includ-

ing, as far as s practicable and appropriate, the nature, prob-

. able physical and chemical form and the quantity, composition and
effective height of the radioactive release;

(e) information on current and forecast meteorological and hydrologi-
cal conditions, necessary for forecasting the transboundary re-
lease of the radioactive materials;

{(f) the results of environmental monitoring relevanl to the trans-
boundary release of the radtoactive materials;

{g) the off-site protective measures taken or planned:

{h) the predicted behaviour over time of the radioactive release.




2. Such information shall be supplemented at appropriate intervals by Ffur-
ther relevant information on the development of the emergency situation, in-
cluding its foreseeable or actual termination.

3. Information received pursuant to sub-paragraph (b) of Article 2 may be
used without restriction, except when such information is provided in confi-
dence by the notifying State Party.

Article 6

Consultations

A State Party providing information pursuant to sub-paragraph (b) of
Article 2 shall, as far as is reasonably practicable, respond promptly to a
request for further information or consultations sought by an affected State
Party with a view to minimizing the radiological consequences in that State.

Article 7

Competent authorities and points of contact

1. Each State Party shall make known to the Agency and to other States
Parties, directly or through the Agency, 1ts competent authorities and point
of contact responsible for issuing and receliving the notification and informa-
tion referred to in Article 2. Such points of contact and & focal point with-
in the Agency shall be available continuously.

2. Each State Party shall promptly inform the Agency of any changes that
may occur in the information referred to in paragraph 1.

3. The Agency shall maintain an up-to-date 1ist of such matiopal authori-
ties and points of contact as well as points of contact of relevant interna-
tional organisations and shall provide it to States Parties and Member States
and to relevant international organisations.

Article 8

Assistance to States Parties

The Agency shall, in accordance with its Statute and upon a request of
a State Party which does not have nuclear activities itself and borders on a
State having an active nuclear programme but not Party, conduct investigations
into the feasibility and establishment of an appropriate radiation monitoring

system in order to facilitate the achievement of the objectives of this
Convention.



Article 9

Bilateral and multilateral arrangements

In furtherance of their mutual interests, States Parties may consider,
where deemed appropriate, the conclusion of bilateral or multilateral arrange-
ments relating to the subject matter of this Convention.

Article 10

Relationship to other international agreements

This Convention shall not affect the reciprocal rights and obligations
of States Parties under existing international agreements which relate to the
matters covered by this Convention, or under future international agreements

. concluded in accordance with the object and purpose of this Convention.

Article 11

Settlement of disputes

1. In the event of a dispute between States Parties, or between a State
Party and the Agency, concerning the finterpretation or application of this
Convention, the parties to the dispute shall consult with a view to the
settlement of the dispute by negotiation or by any other peaceful means of
settling disputes acceptable to them.

2. If a dispute of this character between States Parties cannot be settled
within one year from the request for consultation pursuant to paragraph 1, it
shall, at the request of any party to such dispute, be submitted to arbitra-
tion or referred to the International Court of Justice for decision. Where a
dispute 3Is submitted to arbitration, if, within six months from the date of

.the request, the parties to the dispute are unable to agree on the organisa-
tion of the arbitration, a party may request the President of the Interna-
tional Court of Justice or the Secretary-General of the United Nations to ap-
point one or more arbitrators. In cases of conflicting requests by the par-
ties to the dispute, the request to the Secretary-General of the United
Nations shall have priority.

3. When signing, ratifying, accepting, approving or acceding to this Con-
vention, a State may declare that 1t does not consider itself bound by either
or both of the dispute settlement procedures provided for in paragraph 2. The
other States Parties shal) not be bound by a dispute settlement procedure pro-
vided for in paragraph 2 with respect to a State Party for which such a dec-
taration is in force.
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4. A State Party which has made a declaration in accordance with
paragraph 3 may at any time withdraw it by notification to the depositary.

Article 12

Entry into force

1. This Convention shall be open for signature by all States and Namibia,
represented by the United Mations Council for Namibia, at the Headquarters of
the International Atomic Energy Agency in Vienna and at the Headquarters of
the United Nations in New York, from 26th September 1986 and 6th October 1986
respectively, until its entry into force or for twelve months, whichever
period s longer.

2. A State and Namibia, represented by the United Nations Council for
Namibla, may express 1ts consent to be bound by this Convention either by sig-
nature, or by deposit of an instrument of ratification, acceptance or approval .
following signature made sub)ect to rati¥ficatiom, acceptance or approval, or

by deposit of an instrument of accession. The instruments of ratification,
acceptance, approval or accession shall be deposited with the depositary.

3. This Convention shall enter into force thirty days after consent to be
bound has been expressed by three States.

& For each State expressing consent to be bound by this Convention after
its entry into force, this Convention shall enter into force for that State
thirty days after the date of expression of consent.

5. {a) This Convention shall be open for accession, as provided for in
this Article, by international organisations and regional inte-
gratton organisations constituted by sovereign States, which have
competence in respect of the negotiation, conclusion and applica-
tion of international agreements in matters covered by this Con-
vention.

(b) In matters within their competence such organisations shall
their own behalf, exercise the rights and fulfil the ongaHons.
which this Convention attributes to States Parties.

(c) When depositing i1ts instrument of accession, such an organisation
shall communicate to the depositary a declaration indicating the

extent of Jts competence in respect of matters covered by this
Convention.

{d} Such an organisation shall not hold any vote additional to those
of 1ts Member States.



Article 13

Provisiona) application

A State may, upon signature or at any later date before this Convention
enters into force for #t, declare that it will apply this Convention provi-
sionally.

Article 14

Amendments

1. A State Party may propose amendments to this Convention. The proposed
amendment shall be submitted to the depositary who shall circulate it im-
. mediately to all other States Parties.

2. If a majority of the States Parties request the depositary to convene a
conference to consider the proposed amendments, the deposttary shall invite
all States Parties to attend such a conference to begin not sooner than thirty
days after the invitations are issued. Any amendment adopted at the con-
ference by a two-thirds majority of all States Parties shall be laid down in a
Protocol which is open to signature in Vienna and New York by all States
Parties.

3. The Protocol shall enter into force thirty days after consent to be
bound has been expressed by three States. For each State expressing consent
to be bound by the Protocol after its entry into force, the Protocol shall en-
ter 1into force for that State thirty days after the date of expression of
consent.

Article 15

. Denunciation

1. A State Party may denounce this Convention by written notification to
the depositary.

2. Benunciation shall take effect one year following the date on which the
notification is received by the depositary.




Article 16

Depositary
1. The Director General of the Agency shall be the depositary of this
Convention.
2. The Oirector General of the Agency shall promptly notify States Partiles

and all other States of:
{a) each signature of this Convention or any protocol of amendment;

{b) each deposit of an 1iInstrument of ratification, acceptance, ap-
proval or accession concerning this Convention or any protocol of
amendment ;

{c) any declaration or withdrawal thereof in accordance with
Article 1;

(d) any declaration of provisional application of this Conventton in
accordance with Article 13;

(e) the entry into force of this Convention and of any amendment
thereto; and

(f) any denunciation made under Article 15.

Article 117

Authentic texts and certified copies

The original of this Convention, of which the Arabic, Chinese, English,
french, Russian and Spantsh texts are equally authentic, shall be deposited
with the Director General of the International Atomic Energy Agency who shall
send certified copies to States Parties and all other States. .

- 10 -



CONVENTION ON ASSISTANCE IN THE CASE
OF A NUCLEAR ACCIDENT OR_RADIOLOGICAL EMERGENCY

THE STATES PARTIES TO THIS CONVENTION,

AMARE that nuclear activities are being carried out In a number of
States,

NOTING that comprehensive measures have been and are being taken to
ensure a high level of safety in nuclear activities, aimed at preventing nu-
clear accidents and minimizing the consequences of any such accident, should
it occur,

DESIRING to strengthen further international co-operation in the safe
' development and use of npuclear energy,

CONVINCED of the need for an 1internattonal framework which will
facilitate the prompt provision of assistance in the event of a nuclear acci-
dent or radiological emergency to mitigate its consequences,

NOTING the usefulness of bilateral and multitateral arrangements on
mutual assistance in this area,

NOTING the activities of the International Atomic Energy Agency in
developing guidelines for mutual emergency assistance arrangements in connec-
tion with a nuclear accident or radiological emergency,

HAVE AGREED as follows:

Article 1

General provisions

1. The States Parties shall co-operate between themselves and with the
International Atomic Energy Agency (hereinafter referred to as the "Agency")
In accordance with the provisions of this Convention to facilitate prompt as-
sistance in the event of a nuclear accident or radiological emergency to mini-
mize 1ts consequences and to protect 1ife, property and the environment from
the effects of radifoactive releases.

2. To facilitate such co-operation States Parties may agree on bilateral
or multilateral arrangements or, where appropriate, a combination of these,
for preventing or minimtzing injury and damage which may result in the event
of a nuclear accident or radiological emergency.

- 31 -




3. The States Parties request the Agency, acting within the framework of
jts Statute, to use its best endeavours in accordance with the provisions of
this Convention to promote, facilitate and supporl the co-operation between
States Parties provided for in this Convention.

Article 2

Provision of assistance

1. If a State Party needs assistance in the event of a nuclear accident or
radiological emergency, whether or not such accident or emergency originates
within its territory, jurisdiction or control, i1t may call for such assistance
from any other State Party, directly or through the Agency, and from the
Agency, or, where appropriate, from other international intergovernmental
organisations {(hereinafter referred to as "international organisations").

2. A State Party requesting assistance shall specify the scope and types
of assistance required and, where practicable, provide the assisting party
with such information as may be necessary for that party to determine the
extent to which it is able to meel the request. In the evenl that it ¥s not
practicable for the requesting State Party to specify the scope and type of
assistance required, the requesting State Party and the assisting party shall,
in consultation, decide upon the scope and type of assistance required.

3. Each State Party to which a request for such assistance %s directed
shall promptly decide and notify the requesting State Party, directly or
through the Agency, whether it is in a position to render the assistance
requested, and the scope and terms of the assistance that might be rendered.

&, States Parties shall, within the 1imits of their capabilities, 3identify
and notify the Agency of experts. equipment and materials which could be made
available for the provision of assistance to other States Parties in the event
of a nuclear accident or radiological emergency as well as the terms, espe-
cially fimanclal, under which such assistance could be provided.

5. Any State Party may request assistance relating to medical treatment or
temporary relocation into the territory of another State Party of people in-
volved in a nuclear accident or radiological emergency.

6. The Agency shall respond, in accordance with its Statute and as pro-
vided for in this Convention, to a requesting State Party's or a Member State’'s
request for assistance in the event of a nuclear accident or radiological

emergency by:
{(a) making avallable appropriate resources allocated for this purpose;
{b) transmitting promptly the request to other States and interna-

tional organisations which, according to the Agency's informa-
tion, may possess the necessary resources; and

- 12 -



(c) i1 so requested by the requesting State, co-ordinating the assis-
tance at the international level which may thus become available.

Article 3

Direction and control of assistance
Unless otherwise agreed:

(a) the overall direction, control, co-ordination and supervision of
the assistance shall be the responsibility within its territory
of the requesting State. The assisting party should, where the
assistance involves personnel, designate in consultation with the
requesting State, the person who should be in charge of and re-
tain operational supervision over the personnel and the equipment

. provided by 1t. The designated person should exercise such
supervision in co-operation with the appropriate authorities of
the requesting State:

{(b) the requesting State shall provide, to the extent of 1its capa-
bilities, local facilities and services for the proper and effec-
tive administration of the assistance. It shall also ensure the
protection of personnel, equipment and materials brought into its
territory by or on behalf of the assisting party for such purpose;

(¢) ownership of equipment and materials provided by either party
during the periods of assistance shall be unaffected, and their
return shall be ensured;

(d) a State Party providing assistance in response to a request under
paragraph 5 of Article 2 shall co-ordinate that assistance within
its territory.

. Article 4

Competent authorities and points of contact

1. Each State Party shall make known to the Agency and to other States
Parties, directly or through the Agency, its competent authorities and point
of contact authorized to make and recelve requests for and to accept offers of
assistance. Such points of contact and a focal point within the Agency shall
be available continuously.

2. tach State Party shall promptly inform the Agency of any changes that
may occur in the information referred to in paragraph 1.

- 13 -




3. 1he Agency shall regularly and expeditiously provide to States Parties,
Member States and relevant 1internatiomnal organisations the information
referred to in paragraphs 1 and 2.

Article §

Functions of the Agency

The States Parties request the Agency, in accordance with paragraph 3
of Article 1 and without prejudice to other provisions of this Convention, to:

(a) collect and disseminate to States Parties and Member States 1in-
formation concerning:

(¥) experts, equipment and materials which could be made avail-
able n the event of nuclear accidents or radiological
emergencies;

{11} methodologies, technigues and available results of research
relating to response to nuclear accidents or radiological
emergencies;

(b} assist a State Party or a Member State when requested in any of
the following or other appropriate matters:

(1) preparing both emergency plans in the case of nuclear acci-
dents and radiological emergencies and the appropriate
legislation;

{11) developing appropriate training programmes for personnel to
deal with nuclear accidents and radiological emergencies;

{111) transmitting requests for assistance and relevant informa-
tion in the event of a nuclear accident or radiolegical
emergency;

{(iv) developing appropriate radiation monitoring programmes,
procedures and standards;

(v) conducting Iinvestigations 1into the feasibility of estab-
1ishing appropriate radiation monitoring systems;

(¢c) make avalilable to a State Party or a Member State requesting
assistance in the event of a nuclear accident or radiological
emergency appropriate resources allocated for the purpose of con-
ducting an Initial assessment of the accident or emergency;

{(d} offer its good offices to the States Parties and Member States in
the event of a nuclear accident or radiological emergency;
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{e) establish and maintain Jiaison with relevant international organ-
isations for the purposes of obtaining and exchanging relevant
information and data, and make a 1list of such organisations
available to States Parties, Member States and the aforementioned
organisations.

Article 6

Confidentiality and public statements

1. The requesting State and the assisting party shall protect the confi-
dentiality of any confidential information that becomes available to either of
them in connection with the assistance in the event of a nuclear accident or
radiological emergency. Such information shall be used exclusively for the
purpose of the assistance agreed upon.

2. The assisting party shall make every effort to co-ordinate with the
requesting State before releasing information to the public om the assistance
provided in connection with a nuclear accident or radiological emergency.

Article 17

Reimbursement of costs

1. An assisting party may offer assistance without costs to the requesting
State. When considering whether to offer assistance on such a basis, the
assisting party shall take into account:

(a) the nature of the nuclear accident or radiological emergency;

{b} the place of origin of the nuclear accident or radiological
emergency;

(c) the needs of developing countries;
{(d) the particular needs of countries without nuclear facilities; and
{e) any other relevant factors.

2. When assistance ts provided wholly or partly on a reimbursement basis,
the requesting State shall reimburse the assisting party for the costs in-
curred for the services rendered by persons or organisations acting on its be-
half, and for all expenses in connection with the assistance to the extent
that such expenses are not directly defrayed by the requesting State. Unless
otherwise agreed, reimbursement shall be provided promptly after the assisting
party has presented its request for reimbursement to the requesting State, and
in respect of costs other than local costs, shall be freely transferrable.
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3. Notwithstanding paragraph 2, the assisting party may at anytime walive,
or agree to the postponement of, the reimbursement in whole or in party. In
considering such waiver or postponement, assisting parties shall give due con-
sideration to the needs of developing countries.

Article 8

Privileges, immunities and facilities

1. The requesting State shall afford to personnel of the assisting party
and personnel acting on 1ts behalf the necessary privileges, immunities and
facilities for the performance of their assistance functions.

2. The requesting State shall afford the following privileges and immuni-
ties to personnel of the assisting party or personnel acting on its behalf who
have been duly notified to and accepted by the requesting State:

(a) ‘immunity from arrest, detention and legal process, including cri-
minal, civi} and administrative jJjurisdiction, of the requesting
State, 1in respect of acts or omissions in the performance of
their duties; and

(b) exemption from taxation, duties or other charges, except those
which are normally incorporated in the price of goods or paid for
services rendered, in respect of the performance of their assis-
tance functions.

3. The requesting State shall:

(a) afford the assisting party exemption from taxation, dutles or
other charges on the eguipment and property brought into the
territory of the requesting State by the assisting party for the
purpose of the assistance; and

(b) provide immunity from seizure, attachment or requisition of such
equipment and property.

4. The requesting State shall ensure the return of such equipment and pro-
perty. If requested by the assisting party, the requesting State shall ar-
range, to the extent it ¥s able to do so, for the necessary decontamination of
recoverable equipment involved in the assistance before its return.

5. The requesting State shall facilitate the entry into, stay in and de-
parture from its national territory of personnel notified pursuant to para-
graph 2 and of equipment and property involved in the assistance.

b. Nothing in this Article shall require the requesting State to provide
its nationals or permanent residents with the privileges and immunities pro-
vided for in the foregoing paragraphs.

7. Without pre)udice Yo the privileges and ‘immunities, all beneficiaries
enjoying such privileges and immunities under this Article have a duty to
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respect the Jaws and regulations ofF the requesting State. They shall also
have the duty not to interfere in the domestic affairs of the requesting State.

8. Nothing in this Article shall prejudice rights and obligations with
respect to privileges and immunities afforded pursuant to other international
agreements or the rules of customary international law.

9, wWhen signing, ratifying, accepting, approving or acceding to this Con-
vention, a State may declare that it does not consider itself bound in whole
or in part by paragraphs 2 and 3.

10. A State Party which has made a declaration in accordance with para-
graph 9 may at any time withdraw it by notification to the depositary.

Article 9

Transit of personnel, equipment and property

Each State Party shall, at the request of the requesting State or the
assisting Party, seek to facilitate the transit through its territory of duly
notified personnel, equipment and property involved in the assistance to and
from the requesting State.

Article 10

Claims and compensation

1. The States Parties shall closely cooperate in order to facilitate the
settlement of legal proceedings and claims under this Article.

2. Unless otherwise agreed, a requesting State shall in respect of death
or of injury to persons, damage to or loss of property, or damage to the envi-
ronment caused within 1its territory or other area under its jurisdiction or
control in the course of providing the assistance requested:

(a) not bring any legal proceedings against thc assisting party or
persons or other legal entities acting on its behalf;

{b) assume responsibility for dealing with 1legal proceedings and
claims brought by third parties against the assisting party or
against persons or other legal entities acting on its behalf;

(c) hold the assisting party or persons or other Tegal entities act-

ing on its behalf harmless in respect of legal proceedings and
claims referred to in sub-paragraph (b); and
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(d) compensate the assisting party or persons or other legal entities
acting on its behalf for:

(3) death of or injury to personnel of the assisting party or
persons acting on its behalf;

(11) 1loss of or damage %to non-consumable equipment or materials
related to the assistance;

except in cases of wilful misconduct by the individuals who caused the death,
Injury, loss or damage.

3. This Article shall not prevent compensation or indemnity avallable un-
der any applicable international agreement or national law of any State.

4. Nothing in this Article shall require the requesting State to apply
paragraph 2 in whole or in part to its nationals or permanent residents.

5. wWhen signing, ratifying, accepting or acceding to this Convention, a
State may declare:

(a) that 1t does not consider 1itself bound in whole or in part by
paragraph 2;

(b) that it wil) not apply paragraph 2 in whole or in part in cases
of gross negligence by the individuals who caused the death, in-
Jury, loss or damage.

6. A State Party which has made a declaration In accordance with para-
graph 5 may at any time withdraw it by notification to the depositary.

Article N1

Termination of assistance

The requesting State or the assisting party may at any time, after ap-
propriate consultations and by notification in writing, request the termina-
tion of assistance recelved or provided under this Convention. Once such a
request has been made, the parties involved shall consult with each other to
make arrangements for the proper conclusion of the assistance.

Article 12

Relationship to other international agreements

This Convention shall not affect the reciprocal rights and obltgations
of States Parties under existing international agreements which relate to the
matters covered by this Convention, or under future internattonal agreements
concluded in accordance with the object and purpose of this Convention.
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Article 13

Settlement of disputes

1. In the event of a dispute between States Parties, or between a State
Party and the Agency, concerning the interpretation or application of this
Convention, the parties to the dispute shall consult with a view to the
settlement of the dispute by negotiation or by any other peaceful means of
settling disputes acceptable to them.

2. If a dispute of this character between States Parties canmot be settled
within one year from the request for consultation pursuant to paragraph 1, it
shali, at the request of any party to such dispute, be submitted to arbitra-
tion or referred to the International Court of Justice for decision. Where a
dispute is submitted to arbitration, if, within six months from the date of
the request, the parties to the dispute are unable to agree on the organisa-
tion of the arbitration, a party may request the President of the Interna-
tional Court of Justice or the Secretary-General of the United Nations to
appoint one or more arbitrators. In cases of conflicting requests by the par-
ties to the dispute, the request to the Secretary.- General of the United Nations
shall have priority.

3. When signing, ratifying, accepting, approving or acceding to this Con-
vention, a State may declare that it does not consider itself bound by either
or both of the dispute settlement procedures provided for tn paragraph 2. The
other 5tates Parties shall not be bound by a dispute settlement procedure pro-
vided for in paragraph 2 with respect to a State Party for which such a dec-
taration ¥s in force.

q, A State Party which has made a declaration in accordance with para-
graph 3 may at any time withdraw it by notification to the depositary.

Article 14

Entry into force

1. This Convention shall be open for signature by all States and MNamibia,
represented by the United Nations Council for Namibia, at the Headquarters of
the International Atomic Energy Agency in Vienna and at the Headquarters of
the United Nations in New York, from 26th September 1986 and 6th October 1986
respectively, umtil its entry into force or for twclve months, whichever
period is longer.

2. A State and Namibia, represented by the United Nations Council for
Namibia, may express its consent to be bound by this Convention either by sig-
nature, or by deposit of an instrument of ratification, acceptance or approval
following signature made subject to ratification, acceptance or approval, or
by dcposit of an instrument of accession. The instruments of ratification,
acceptance, approval or accession shall be deposited with the depositary.
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3. This Convention shall enter into force thirty days after consent to be
bound has been expressed by three States.

4. For each State expressing consent to be bound by this Convention after
jts entry into force, this Convention shall enter into force thirty days after
the date of expression of consent.

5. (a) This Convention shall be open for accession, as provided for in
this Article, by international organisations and regional inte-
gration organisations constituted by sovereign States, which have
competence in respect of the negotiation, conclusion and applica-
tion of international agreements in matters covered by this Con-
vention.

(b} In matters within their competence such organisations shall, on
their own behalf, exercise the rights and fulfil the obligations
which this Convention attributes to States Parties.

(c) When depositing its instrument of accession, such an organisation
shall communicate to the depositary a declaration indicating the
extent of its competence in respect of matters covered by this
Convention.

{(d) Such an organisation shall not hold any vote additional to those
of 1ts Member States.

Article 15

Provisional application

A state may, upon signature or at any later date before this Convention
enters into force for t, declare that it will apply this Convention provi-
sionally.

Article 16

Amendment s

1. A State Party may propose amendments to this Convention. The proposed
amendment shall be submitted to the depositary who shall circulate it imme-
diately to all other States Parties.

2. If a majority of the States Parties requesl the depositary to convene a
conference to consider the proposed amendments, the depositary shall invite
all States Parties to attend such a conference to begin not sooner than thirty
days after the invitations are issued. Any amendment adopted al the confer-
ence by a two- thirds majority of all States Parties shall be lald down in a

Protocol which is open to signature in Vienna and New York by all States
Parties.
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3. the Protocol shall enter into force thirty days after consent to be
bound has been expressed by three States. Ffor each State expressing consent
to be bound by the Protocol after its entry into force, the Protocol shall en-
ter into force for that State thirty days after the dale of expression of
consent.

Article 17

Denunciation

1. A State Party may denounce this Convention by written notification te
the depositary.

2. Denunciation shall take effect one year following the date on which the
notification ¥s received by the depositary.

Article 18

Depositary

1. The Director General of the Agency shall be the depositary of this Con-
vention.

2. The Director General of the Agency shall promptly notify Stales Parties
and all other States of:

(a) each signature of this Convention or any protocol of amendment;

(b) each deposit of an instrument of ratification, acceptance, ap-
proval or accesslon concerning this Convention or any protocol of
amcndment ;

(c) any declaration or withdrawal thereof in accordance with Articles
8, 10 and 13;

(d) any declaration of provisional application of this Convention in
accordance with Article 15;

(e) the entry 1into force of this Convention and of any amendment
thereto; and

(f) any denunciation made under Article 17.
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Article 19

Authentic texts and certified copies

The original of this Convention, of which the Arabic, Chinese, English,
French, Russian and Spanish texts are equally authentic, shall be deposited
with the Director General of the International Atomic Energy Agency who shal)
send certified copies to States Parties and al} other States.

- 22 -




