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Pursuant to Article 1 of the Convention signed m Pans on 14th December 1960 and which came into force
on 30th September 1961 the Orgamsaton for Economic Co-operation and Development (OECD) shall promote
policies designed

- to achieve the lighest sustainable economic growth and employment and a nsing standard of living 1n
Member countries, while maintaning financial stability, and thus to contnbute to the development of the
world economy,

— to contnbute to sound economic expansion in Member as well as non-member countnes 1n the process of
economic development and

— to contribute to the expansion of world trade on a mululateral non-discnminatory basis in accordance
with international obhigahons

The onginal Member countnes of the OECD are Austna, Belgium, Canada, Denmark France Germany
Greece, Iceland, Ireland, Italy Luxembourg, the Netherlands, Norway, Portugal Spain Sweden Switzerland
Turkey, the Uniied Kingdom and the United Stases The following countries became Members subsequently
through accession at the dates mdicated hereafter Japan (28th Apnl 1964) Finland (28th January 1969)
Austraha (7th June 1971), New Zealand (29th May 1973), Mexico (18th May 1994), the Czech Republic
(215t December 1995) and Hungary (7th May 1996) The Commussion of the European Communities takes part
1 the work of the OECD (Article 13 of the OECD Convention)

NUCLEAR ENERGY AGENCY

The OECD Nuclear Energy Agency (NEA) was established on Ist February 1958 under the name of the
OEEC European Nuclear Energy Agency It recewved s present designation on 20th Apnl 1972 when Japan
became us first non-European full Member NEA membership today consists of all European Member countnies
of OECD as well as Australa, Canada, Japan, Republic of Korea, Mexico and the United Siates The
Commussion of the European Communities takes part in the work of the Agency

The primary objective of NEA 15 to promote co-operation among the governments of its participating
countries in furthermg the development of nuclear power as a safe emnronmentally acceptable and economic
energy source

This is achieved by

— encouraging harmonization of national regulatory policies and practices with particular reference to the
safety of nuclear installanons, protection of man against 1onising radwanion and preservation of the
environmeni, radwactive waste management, and nuciear third party hability and insurance

— assessing the contnibution of nuclear power 1o the overall energy supply by keeping under review the
technical and economic aspects of nuclear power growth and forecasting demand and supply for the
different phases of the nuclear fuel cycle

— developing exchanges of scientific and techmical information particularly through participation n
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— setting up international research and development programmes and joint underiakings

In these and related tasks NEA works in close collaboration with the International Atormic Energy Agency
in Vienna, with which 1t has concluded a Co-operanon Agreement, as well as with other international organisa
tions n the nuclear field.
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Foreword

It has always been important to us that the contents of the Bullefin reflect, as much as possible,
current topics 1n nuclear law  That 18 why 1n thus edition the reader wall find several articles and notes
devoted to the 15sues of non-proliferaon and nuclear disarmament. the advisory opimion of the ICJ on
the lawful vse of nuclear arms, the “93 + 2" programme of the JAEA and the text of the CTBT
Treaty, for example The development of nuclear Iegisiaton 1n Eastern Europe 1s 1llustrated by an
analysis devoted to Russia and by the reproduction, 1n the Supplement, of the Bulganan Law on the
Peaceful Uses of Nuclear Energy

The reader will also find commentaries on the more traditional aspects of nuclear law, such as the
articles on the decommuassiomng of nuclear 1nstallations, on the new European Commumty Directive
on basic radiation safety standards or on the manner 1n which the United States courts are taking into
account the ALARA pninciple

Enjoy your reading
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ARTICLES

Nuclear-Weapon-Free Zones: Challenges and Prospects
For Non-Proliferation

by Abdelwahab Biad®

INTRODUCTION

The 1dea of creaung denuclearised zones was concelved at the outset as a means of preventing
the proliferauon of nuclear weapons Dhd not the Treaty on the Non-Proliferation of Nuclear
Weapons (NPT) provide (Article VII) that “Nothing in this Treaty affects the right of any group of
States to conclude regional treaties in order 1o assure the total absence of nuclear weapons n thewr
respective terntories”? For 40 years, the Umted Nanons has been examimng the queston of
estabhshing nuclear-weapon-free zones (NWFZs) in different regions of the world. Strangely enough,
the first endeavours to establish such zones concerned umnhabited arcas The Treaties on the
Antarcuc (1959), Outer Space (1967) and the Sca-Bed (1971) prohabit introducing nuclear weapons or
other weapons of mass destruction 1n these three environments The Antarctic was 1n fact the first
NWFZ, established as early as 1959'

It proved more difficult to create denuclearised zones in inhabited areas, mostly because of
strategic nvalry between the major powers and the nuclear ambitions of States 1n different regions
While the first NWFZ proposals relating specifically to Europe did not bear frmt’, the agreements
finally adopted all concerned the southern hemisphere Five years of negotiabons were necessary to
finalise the Tlatelolco Treaty (1967), establishing the first NWFZ 1n an inhabited region, Latin
Amernica. This example was followed by the Member States of the South Pacific Forum who adopted
1 1985 the Treaty of Rarotonga, though the nuclear tests at Mururoa constituted a barrier to the
functomng of the Treaty for some ten years Twenty-one years were needed before the call by
Afncan countries for the denucleansation of therr continent was to result 1n the conclusion of the
Treaty of Pehndaba m 1995 In the same year, the countries of South-East Asia also followed the
nuclear non-proliferation path by adopting a treaty to thus effect However, stmilar proposals for
South Asia and for the Middle East have not yet borne frt, despite constant pressurc from the Umted
Nations

*+  Abdelwahab Biad Doctor of Laws formerly Professor at the University of Annaba, Algena, 1s now teaching at the
Umversity of Rouen  The facts contained and 1deas expressed in this article are the responsibility of the author alone

1 See the Antarctic Treaty UN Treaty Senes Vol 402 No 5780 The 1959 Treaty (Article I) in fact prohibits mihtary
activities in general rather than just nuclear ones  But, although the introduction of nuclear weapons 1s not expressly
banned Article V does prohibit nuclear explosions and the disposal of radvactive waste

2 The Rapacki Plan (1956) and proposals for the Balkans and Central and Northern Europe
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In spite of the adoption 1n 1975 by the Conference of the Commitice on Disarmament of a studv
on the question of NWFZs’, there continues to be a difference of opinton between countnies about the
defimtion of this concept, a controversy wiuch has sometimes delayed or even compromused the
implementation of the agreements establishing denucleansed zones

Lastly, 1t should be noted that when establishing a NWFZ, the countnes of the region concerned
undertake 1o use nuclear energy for exclusively peaceful purposes which, although legitimate from the
viewpoint of international law, has the result of creating obligahons for third countnes too, 1n
particular for the nuclear powers

I ESTABLISHING NUCLEAR-WEAPON-FREE ZONES

Establishing nuclear-weapon-free zones 1nvolves negotiattons which are often long and strewn
with obstacles, even 1f the States concerned support the project Paradoxically, the main obstacle 1s
not nuclear powers wishing to spread therr nuclear weapons throughout the world, but the nuclear
ambitions and capabilities, more or less admtted when not real, of “threshold countries” The process
of denucleansation was relatvely easy to implement 1n the case of Latn Amenca and the South
Pacific, but has barely started in Afnica and South East Asia after years of endeavour, while 1t seems
to be 1n difficulty 1n the Middle East, South Asia and the Korean Peminsula.

11. Treaties in Force

There are two Treaues establishing NWFZs 1n force today, the “Treaty for the Prohibiuon of
Nuclear Weapons 1n Latin Amenca and the Canbbean” (Treaty of Tlatelolco) and the “South Pacific
Nuclear Free Zone Treaty” (Treaty of Rarotonga)

111 The Treaty of Tlatelolco

The Laiin Amencan NWFZ, a Mexican imhative, was set up by the Treaty of Tlatelolco which
was opened for signature mn February 1967 after five years of negotiations between the Laun
Amencan States' This NWFZ covers a vast area smce 1t includes all of Latin America and the
Canbbean (Article 25), including terntones under the authonty of extra-regional powers (Additional
Protocol I) and neighbounng areas of ocean (both Attantic and Pacific) (Article 4 paragraph 2)

The fundamental commitment undertaken by all States Parties 1s 0 use nuclear energy for
peaceful purposes only, and thus not to take part in of encourage military nuclear activities, and not 1o
possess nuclear weapons or to allow them to be deployed on their temitory However the Treaty
allows Parties to carry out peaceful nuclear explosions under the supervision of the Agency for the
Prolubiuon of Nuclear Weapons mm Latin Amenca (OPANAL) This body 15 also responsible for
checking and supervising 1mpiementation of the Treaty

Two Protocols have been annexed to the Treaty Protocol 1 apphes to extra-regional States
possessing temtories withun the zone, who are invited not to undertake anything which could

3 Umted Nabons Special Report of the Conference of the Commutiee on Disarmament, Supplement No 27A
(A/10027/Add 1) Comprehensive Study of the question of nuclear-weapon-free zones in all us aspects Annex 1

4 See Resolution 1911 (X VIIT) of the General Assembly of the United Nattons of 1962 adopted 1n 1962 on the basis of
a Mexican proposal
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prejudice the objectives of the Treaty’ Protocol IT invites the nuclear powers to respect the statute of
the zone and not to use or threaten to use nuclear weapons aganst the Contracting Parties of the
Treaty of Tlatelolco All the countnes concerned have acceded to Protocols I and 11, accompanying
their accession with mterpretative declarations restncting the scope of the Protocols  Most of these
declarations emphasize the incompatbility of extending the NWFZ to vast arcas of ocean, with the
rules of tnternational law”

The Treaty of Tlatelolco has been amended on three occasions 11 1990 and 1991 to allow the
accession of new Members (Canbbean States and Belize), and 1n 1992, to improve the system of
control’ In 1994, implementation of the Treaty of Tlatelolco took a decisive step forward with the
accession of Argentina, Brazil and Chile following the introduction of amendments’ While there
were doubts for a long tume concerming the nuclear programmes of Argentina and Brazil, because of
their nvalry and of the control exercised by the military over these programmes, sigmficant progress
was made 1 1991 with the signature of the bilateral Agreement setting up the ABACC
(Argentine/Brazilian Agency for Accounting and Conirol of Nuclear Materals) responsible, with the
help of the IAEA, for undertaking the rectprocal mspection of nuclear installahons’ Today, the
Treaty of Tlatelolco 1s 1n force 1n 30 States, and Cuba has announced 1ts intention of acceding

112 The Treaty of Rarofonga

Ten years after the adoption by the General Assembly of the United Nations of a proposal to
create a NWFZ 1n the South Pacific’, the Member States of the Pacific Forum signed the Treaty of
Rarotonga denucleansing their region  Thus Treaty entered tnto force 1n December 1986 The claim
for a NWFZ 1n the South Pacific was aamed in particular at France which had been testing nuclear
weapons 1n the region at regular intervals for 30 years'"'

Each Party to the Treaty of Rarotonga undertakes not to possess nuclear weapons (Artucle 3) and
to prevent the stattomng of any such weapons on their terntory (Article 5) The Treaty expressly bans
nuclear explosive devices (Arucle 6 and Protocol 3, Article 1), as well as the dumping of radioactive
waste 1n 118 territonal sea (Arucle 7)

Three Protocols are annexed to the Treaty, two of which are largely based on those adopted
withen the framework of the Treaty of Tlatelolco Protocol 1 1s addressed to extra-regional States with
territonial possessions in the region, who are invited to respect the statute of the zone”  Protocol 2
concerns the guarantees which nuclear-weapon States are called upon to provide  The novel feature of
the Treaty of Rarotonga 1s that a thurd Protocol has been adopted calling on the nuclear powers not to
make nuclear tests in the region  China and Russia became Parties to Protocols 2 and 3 1n 1988 On

The countries concerned are France the Umited Kingdom the Netherlands and the United States

See 1n particular the declaration of the United States made when acceding to Protocol I m 1971

These amendments related to Articles 14 15 16 19 and 20 See United Nations Document A/47/467 Annex

Argentina has signed but not ratified the Treaty Brazil and Chale ratified the Treaty in 1968 and 1974 respectively

They were not Parties to the instrument because they had not yet followed the watver procedure provided for 1n

Article 28

9  Sec the quadnpartte Argentina-Brazil ABACC-IAEA Agreement o ensure the application of the IAEA full-scope
safeguards (1995) Nuclear Law Bulletin No 56 December 1995 p 107

10  Sec United Nations Document A/RES/3477 (XXX) of 11 December 1985

11 In 1966 France changed its testing site from the Sahara to the Mururoa and Fangataufa atolls in French Polynesia
After a final senies of tests widely cniticised 1n Austraha and New Zealand President Chirac decided m March 1996
to dismantle the Pacific testing centre

12 The countries concerned are the Umted States France and the Umited Kingdom
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Treaty of Rarotonga, thus enabling 1t to be implemented”

1.2 Treaties to be Implemented

1995 was a good year for regional denucleanisation simce it was marked by the adoption of two
Agreements, the first concerning the Afnican Continent (Treaty of Pelindaba), and the second, South-
East Asia (Treaty signed 1n Bangkok)

121 The Treaty of Pehndaba

Since the adoption 1n 1964 of the Declaration on the denucleansauon of Africa by the Summut of
the Orgamzation of Afncan Umty (OAU) meeting 1n Caro, the General Assembly of the Umted
Nations has voted on a Resolution on this topic every year Onginally, these Resolutions were
directed against the French nuclear tests 1n the Algenan Sahara", but after 1978, they were aimed at
South Afnca, whose nuclear capability led to growing concem on the pant of Afncan States who

gurnrnandad en actahlichinae that tha [Tretad Natwenne chonnld manstos thee scona A TTnitad Natinnge aveuart
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study showed that there was no doubt that Pretona had the means required to manufacture and launch
nuclear weapons” With the collapse of apartheid, the existence of mibitary nuclear capability was
confirmed, and the South Afncan authonties decided 1n 1991 to accede to the NPT, and to submut all
their nuclear acivities to montoning by the IAEA™ The final obstacle to the application of the 1964
Declaraton was thus removed

In 1991, a group of experts was asked by the OAU and the UN to examine the elements needed
for the future Afnican denucleansation treaty" After several months of negotiations on the basis of
I.IIC Cﬁl.lﬂlb ll:pUll., l..llt: \..Uuubll Ul. l.[lC UﬂU. on LL Jullt: 177.), mﬁﬁi ﬂ'ic llCdl)’ Ul l’CllllUdUd U.llC
name of the research centre 1n which the South Africans were developing the bomb), making the
Afnican Continent a NWFZ  The Treaty was solemnly approved by the OAU Summit meeting 1n

Cawo on 11 Apnl 1996

The Parties to the Treaty undertake “not to conduct research on, develop, manufacture, stockpile
or otherwise acquire, possess 0r have control over any nuclear explosive device”, and not o seek
recerve, of provide assistance with respect to such acavities (Article 3) The Parties also commut
themselves to prolubit the stabomng or testing on their temtory of any nuclear explosive device
(Arucles 4 and 5)

The Treaty provides that the IAEA and the Afncan Commussion on Nuclear Energy (AFCONE),
set up by Ariicle 12, are responsible for momtonng the daismanthng and destruction of all explosive
devices manufactured before the entry into force of the Treaty Thas provision (Article 6) concerns

13 See Nuclear Law Bulletin No 57/June 1996 p 98

i4 Sec Resoiunon 1652 (XVI) of Z4 November 1961 voted on the imtianve of a group of African countnes

15 United Natons Documents Sowth Africa s plans and capabilines in the nuclear field A/35/402 and
South Africa s Nuclear Tipped Ballistic Missile Capability AJAS/5T1

16 See IAEA, Document INFICIRC/394

17 Sec the Report of the Meeting of Expcns to examane the Modaliies and Elements for the Preparation an
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17 October 1991
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South Africa which, in March 1993, began to dismantle ats nuclear devices This means that Africa 1s
the first example of a NWFZ requiring the destruction of nuclear weapons™

The Treaty 1s completed by three Protocols similar to those adopied 1n relation to the Treaty of
Rarotonga The first two are addressed to nuclear-weapon States which are 1nvited not to use or
threaten to use nuclear weapons against States Party to the Treaty (Protocol I) and not to carry out any
nuclear tests 1n the region (Protocol II) The third Protocol concerns non-autonomous ternitories, and
invites the powers responsible for them to apply the provisions on denucleansation”

Lastly, 1t should be noted that the Treaty expressly prolubits the dumping of radioacuve waste 1n
Africa Thus, Arucle 7 provides for application of the provisions on radioactive waste management
contained 1n the Bamako Conventuon of 1986 Artcle 10 provides that measures for the security and
physical protection of nuclear matenals and equapment will be taken, based on the Convention on the
physical protection of nuclear maienal, the Convention on nuclear safety and IAEA Directives

122 The “Treaty of Bangkok”

In December 1987, the Mamla meeting of the Associaton of South-East Asian Nations
(ASEAN) proposed that a NWFZ be establhished 1n the region as soon as possible The Treaty on the
South-East Asia Nuclear-Weapon-Free Zone was signed 1n Bangkok on 15 December 1995 by the
seven members of ASEAN  Brunel, Indonesia, Malaysia, Philippines, Singapore, Thaland and
Viet Nam, joined also by Cambodia, Laos and Myanmar (Burma) The objectives of the “Treaty of
Bangkok™ are not only non-prohiferation but also the protection of the environment agamst the
hazards resulung from the use of nuclear materals The Treaty includes the same obliganons for
States Parties as those laad down 1n other regional demucleansation treaties not to acquire,
manufacture, possess, transport, test or use nuclear weapons (Article 3) The treaty also emphasizes
the duty of the Parties not to dump any radioactive matentals or wastes 1n the sea or release them 1nto
the atmosphere, and not to allow other countries to carry out such acuviies A reference 1s also made
to the 1986 Convention on Early Nouficauon of a Nuclear Accident, to which the signatones of the
Treaty undertake to accede (Artcle 6)

Lastly, something which has become customary 1 this sphere, a Protocol inviting extra-regional
powers to respect the zone and not to use or threaten to use nuclear weapons against a State Party
within the zone (Article 2) The novelty here 1s that the use of nuclear weapons 1s banned not only
vis-3-vis State Parties, which 1s standard 1n this type of agreement, but more generally in the region
This 1s not unconnected with the somewhat reserved reception given to the Treaty by the United
States, the argument being that a State may benefit from the guarantee that nuclear weapons will not
be used by the very fact of being located within the zone, without even being a Party to the Treaty™

18 For further detals see ALBRIGHT David South Africa and the Affordable Bomb The Bullehn of the Atomuc
Scientists Vol 50 No 4 July/August 1994 pp 3747 and STUMPF Waldo South Afnica’s Nuclear Weapons
Program From Deterrence to Dismantlement, Arms Control Today Vol 25 No 10 December 1995/January 1996,
pp 3-8

19 This concerns Spain France and the United Kaingdom

20 The term ‘Treaty of Bangkok has been chosen by the author for reasons of convenience no particular name having
been given to the South-East Asia denuclearisation agreement

21 See Arms Control Today December 1995, January 1996 p 23
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1.3 Deadlocked Projects

Two projects aimed at creating NWFZs 1n the Middie East and 1n South Asta have been under
consideration for some 20 years by the Umted Nations, but have so far not led to the adopuon of a
treaty because of the unfavourable regional context. A third, more recent, project concerns the Korean
Peninsula, but like the two preceding ones, this has come up against political obstacles

131 The Middle East

Since 1974, the General Assembly of the Umted Nanhons has each year adopted a Resolution
asking all the States of the Middle East to accede to the NPT and to renounce the development,
manufacture, testing or acquisition of nuclear weapons and to refuse permussion for them to be
deployed on therr termitory” What makes the project for a Middle East NWFZ different from other
proposals for regional denucleansation, 1s the reference to the NPT It was no doubt felt that the NPT
and a NWFZ were complementary, since they share the same objecuve, namely nuclear non-
proliferation Certain States, such as Egypt, consider that accession to the NPT 1s a precondinion for
belonging to the zone Thus 15 addressed 1n particular to Isracl — known 10 possess a significant
arsenal of nuclear weapons -- which refuses to accede to the NPT and to subject all 1ts nuclear
actvities to the IAEA safeguards system”

A Umted Nations study on the question of a NWFZ 1n the Middie East emphasized the
importance of pnor confidence measures 1n the nuclear sphere such as a tacit regional agreement to
renounce nuclear tesung, the acceptance by Isracl of the IAEA safeguards system as regards the
Dimona reactor, and the accession to the NPT of all the States 1n the region™

In 1990, Egypt proposed widenung the concept of NWFZ to that of a “zone free from weapons of
mass destruction”, to include chemical and bactenological weapons and their vectors 1n the ban™  The
destruction of Iraq’s nuclear, chemucal and bactenological installanons dunng the Gulf War ° showed
the urgency of implementing the proposal to establish a zone free from weapons of mass destruction
n the Middle East Thus, the NPT Prolongation Conference (1995) adopted a Resoluuon annexed to
the final document, supporing the creation of a zone free from weapons of mass destruction 1n the
Middie East and expressing 11s concern that there continued to exast 1n the region nuclear 1nstallations
not subject to JAEA safeguards” Today, the only nuclear installations referred to 1n thus Resolution
are 1 Israel  The major powers, and especially the United States, have a particular role 1o play not
only 1n the Israch-Arab peace process, but also as regards the denucleansation of the region

22 Sce Resolution 3263 (XXIX) of 9 December 1974 adopted on the basis of an Iraman draft by 128 votes n favour
zero against and two abstentions (including Isracl)

23 See wn parucular COHEN Avner Most Favored Nation The Bulieun of the Atopuc Scientsts
Vol 51 No 1 January/February 1995 pp 44-53

24 United Nanons Document Effective and Venfiable Measures Which Would Faciitate the Establishment of a
Nuclear-weapon-free Zone in the Middle East A/A5/435

25 Drsarmament Conference document CDY989 of 20 Apnl 1990

26 Resolution 687 (1991} of the Secunty Council sct up a special United Nations Commission responsible for checking
that Iraq no longer has the capacity to produce and develop weapons of mass destruchon See 1n particular
EKAEUS Rolf UNSCOM s Expenence n the Ficld of Disarmament, in - Disarmament 1 the Last Half Century and
1ts Future Prospects Disarmament Topical Papers 21 United Nations (NY ) 1995 pp 120-124

27 1993 Conference of the Parties to the Treaty on the Non-proliferation of Nuclear Weapons wath the task of
examining the Treaty and the question of 1ts prolongation  Final document NPT/CONF 1995/32/RES/1
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132 South Aswa

Convinced that following the nuclear explosion it carnied out 1n 1974, India became capable of
manufacturing a nuclear weapon and consequently of threatenng 1ts neighbours, Pakistan has, every
year since 1974, pushed for the adoption of a Resolution of the General Assembly of the Umied
Nanons recommendmng that a NWFZ be estabiished 1n South Asia Pakistan's proposal 1s based on
three essential 1deas the obhgation for the States of the region to use nuclear energy for peaceful
purposes only and not to develop, test, manufacture, acquure, stockpile or use nuclear weapons or
systems for launching such weapons, the establishment of an equitable and non-discnminatory
system for venficaton and mnspection, an undertaking by the nuclear powers not to use or threaten to

use nuclear weapons against the States belonging o the zone

India has considered that the proposal to create a NWFZ 1n South Asia 1s unacceptable, since the
region does not constitute a disunct geographic zone, but forms an integral part of the Asian
continent New Delhi 1s of the opinion that the proximity of nuclear powers, including China with
which 1t has a dispute, and the presence of nuclear forces 1n the Indian Ocean, comphicate the situation
1n South Asia For India, the concept of a NWFZ has the major drawback of imphcitly legitimising
the possession and existence of nuclear weapons in other regions  From the Indian viewpoint, nuclear
disarmament 1s indivisible, it 1s the whole world which should be free from nuclear weapons™ Incha
thus finds itself in the somewhat uncomfortable position of being the only country in the world
officially to reject the concept of a NWFZ What 1s worse, Pakistan has undemably succeeded 1n
embarrassing and 1solaung 11s Indian nival by obtaining the widespread support of the United Natons
for 1ts proposal, including that of the five declared nuclear powers and of practically all the States 1n
the region concerned”™

In spate of frequent declarations that 1ts nuclear programme 18 exclusively for peaceful purposes,
there 1s continuing uncertainty about India’s real intentions 1n this sphere, an uncertainty which, 1t has
to be said, 1s fuelled by a partscularly nged stance on disarmament as illustrated recently by Indea’s
opposition to the signature of a Treaty banming all nuclear tests India considers that thus type of
measure 1s effecuve only 1f included 1n a programme of nuclear disarmament® Frustrated by the
fallure to denucleanse South Asia, Pakistan has apparently preferred to develop 1ts own nuclear
capacity, and the Pakistant authonties announced in 1992 that they were able to manufacture the
atomic bomb™ Given the regional nvalry based or termitonal disputes, the prospect of a fourth
conflict between Incha and Pakistan, this ttme including a nuclear dimension, can unfortunately not be
discounted Dascussions on the nuclear 1ssue, tnvolving not only India and Pakistan, but also China,
Russia and the Umted States, could be a way of breaking the current deadlock

133 The Korean Peminsula

The latent conflict between the Republic of Korea and the Democratic People’s Republic of
Korea (DPRK) gives causes for concern about the nsk of nucleanisation of thus conflict because of the

28 United Nations documents, 12th special session of the General Assembly A/S-12/PV9 11 June 1982 p 84

29 Since 1987, Bangladesh has been the co-author of the draft Resolution on the question  See Resolution A/5, adopted
on 12 December 1995 by 154 votes 1n favour three (including India) against and mine abstentions

30 For an analysis of India s posiion on disamnament questions, see n particular the articie by the Director of the
Insutute for Defence Studies and Analysis of New Delln SINGH Jaspit, La non-prolifération nucléaire au XXle
siécle Politque étrangere, 3/95, autumn 1995, pp 633-647

31 The Times 8 February 1992
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presence of the United States forces 1n the South and the development by the Pyong-Yong regime of
nuclear activiies which are not subject to IAEA control”

Since the 1980s, the 1ssue of the possible denucleansation of the Korean Peninsula has been the
subject of discussions between the countnies concerned and the Umted States In 1991, the Amenicans
announced their intention to withdraw all nuclear devices deployed in South Korea and the
naighbounng sea On 31 December 1991, a joint Declaraton on the denucleansation of the Korean
Peninsula was adopted by the two Koreas (and entered into force on 19 February 1992) Ths
Declaration, which does not define i detail the NWFZ 10 be created, essenbally compnses an
undertaking by both parties not to test, develop, manufacture, acquire, stockpile, deploy or use nuclear
weapons Unusually for regional denucleansation agreements, both Parties undertake not to develop
techmques for ennching or reprocessing uramum  The South-North Joint Nuclear Control
Commssion was set up to ensure comphance with this undertaking

Implementanon of the Declaranon on the denucleansation of the Korean Peminsula was delayed
by the senous dispute m 1993 between the DPRK and the IAEA concermng the orgamsaton of a
special 1nspectton pursuant to the Safeguards Agreement of 30 January 1992, with Pyong-Yong
threateming to withdraw from the NPT while the IAEA appealed to the Secunty Council”  The crisis
was resolved by the Agreement of 21 October 1994 between the DPRK and the Umnited States under
whach Pyong-Yong undertook to withdraw the threat to leave the NPT and promised to implement the
1991 Declaration™ But no sigmficant progress has yet been made towards the denucleansation of the
Peminsula which remains largely dependent on the state of relations between the two ‘wamng
brothers™, relauons which are sull marked by deep hostility

H. CONCEPT OF A NUCLEAR-WEAPON-FREE ZONE

On 11 December 1975, the General Assembly of the Umted Natons adopted by a very large
majonty Resolution 3472 (XXX) in which 1t defined a NWFZ as “any zone, recognised as such by the
General Assembly of the Umted Nauons, which any group of States, 1 the free exercise of their
sovereignty, has established by virtue of a treaty or convention” Certain countnes, such as Pakistan,
have rejected the argument that the prior agreement of all the States of the region concerned 1s
essential for the creation of a NWFZ, a condition which has only served to delay the establishment of
a NWFZ 1n Afnca, the Middle East and South Asia Such projects should be encouraged 1n spite of
the reservations of one or two States 1n the regions

The General Assembly decided that the mstrument setting up a NWFZ should provide for
— the statute of total absence of nuclear weapons to which the zone shall be subject, and,

— an nternanonal system of venficabon and control t0 guarantee comphance with the
obligations denving from that statute

In accordance with their conception of the General Assembly’s central roie in the process of
disarmament, the non-aligned countnes consider that 1t 1s capable of defending the legitimate interests

32 Although a Party 10 the NPT since 1985 (South Korea since 1975) North Korea has not submatted all 1its nuclear
activities to the safeguards system of the Vienna Agency

33 United Nations document $/25405 and Resolution 825 (1993) of the Counci! requinng North Korea to comply with
and apply the IAEA safeguards to all its nuclear achivibes

34 The text of the Agreement 1s set out in Arms Control Today Vol 24 No 10 December 1994 pp 18 19
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of Third World States” By this means, the non-aligned countries hope to ensure that NWFZs will be
created on the imstiative of the countnes of the region concerned ant will not be mmposed from the
outside Naturally, the United States, France, the Umted Kingdom and the former USSR rejected this
approach For Washington, the Geperal Assembly must hmut its role to one of advice and
encouragement to adopt arrangements helpiag to establish such zones In fact, the nuclear powers
wouid refuse to recogmse NWFZs created without their consent and whnch did not take mto account
any conditions they laid down i ths field”

It 1s interesting to compare the study of this 1ssue made 1n 1975 with the pracuce adopted withun
the framework of the treaties on Latin Amenca, the South Pacific, Africa and South-East Asia The
most sensitive queshions 10 be resolved include the area 10 be covered by the NWFZ and the
conditrons for the entry 1nto force of, and withdrawal from, the treaties establishung these zones

2.1. Territonal scope of the zone

Resolutron 3472 B (XXX) contains no precise requirements as to the terrtonal scope of NWFZs
Such zones could as well cover a whole continent as the ternitory of a single country In fact, the
scope of a zone depends as much on political and sirategic as geographtcal considerations In general,
a NWFZ 1s made up of the land, airr and mantume termtory of several neighbounng States which
conclude an agreement o this end But there 1s nothing to prevent a single State turming past or the
whole of 1ts terntory mnto a NWFZ  Thus, several situations are possible

-~ A State belongs to a NWFZ but 1ts overseas territories do not,

— A nuclear-weapon State has a mtlitary base on the terntory of another State located withun a
NWFZ”,

- A nuclear-weapon State has sovereignty over termtones located within a NWFZ*

Can a NWFZ include areas of ocean outside any national junisdictton? In accordance with thewr
anti-nuclear military pninciples, many non-aligned countries, in particular, 1n Laun America, have
replied to this question 1n the affirmatuve  Thus, one of the main criticisms made of the Treaty of
Tiatelolco 1s that it covers not only the continental terntory of Laim Amenca but also vast areas of the
Atlantic and Pacific Oceans situated outside termtortal waters” This provision, which bolsters the
claim by the Latin Amencan countnes to the 200-muie bt for termitornial waters, has been held
unacceptable by the mamn powers as it 1s incompatible, 1n thewr view, with the rules of internationat
law enshnining freedom of the seas”

The same cnticism has been made by the United States with regard to the South-East Asia
Treaty, which extends its teritorial scope of application to the exclusive economuc zone and to the

35 See Comprehenswve study of the question of nuclear-weapon-free zones in all uts aspects op cit Declaration by
Mexico paragraph 81

36 See The Umted Nations Disarmament Yearbook, Vol 1, 1976 Umted Nations Publication (New York) p 88

37 Tius apphes to the United States which possesses the Guantanamo base on Cuba. This Amencan presence 1s
moreover the argument used by Cuba for not acceding to the Treaty of Tlatelolco

38 It was 10 meet such a sitvahon that the Protocols extending denucleansation to non-autonomons territories were
added to the Treaties of Tlatelolco, Rarotonga and Pelindaba

39 Sce Article 4 paragraph 2 which defines the outer hmat of the zone

40 See the mterpretative Declarations of the United States, France the United Kingdom and the USSR when acceding to
Protocols I and II of the Treaty of Tlatelolco
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continental shelf up to a himut going beyond 200 sea mules [Article 1(2)]" In this specific case the
situation 1s complicated further by the ternitonal dispute mn the south China Sea between China and
certain Member States of ASEAN, Peking having made 1t known that 1t did not recogmse the borders
of the South-East As1a NWFZ ©

But unhke the two previous instruments, the denucleansanon introduced by the Treaty of
Rarotonga applies only to the “temtory” of the States Parties, 1 ¢ “internal waters, terrional sea and
archipelagic waters, the seabed and subsoll beneath, the landed temtory and the airspace above them’
[Article 1(b)] Thus 1s important if the scope of the South Pacific denucleansed zone is considered st
extends from the western coast of Australa, eastwards as far as the western lmut of the Latin
Amencan NWFZ, and from the Equator (wath some incursions nto the northern hemuspbere to
nclude the exclusive economic zones of Papua New Guinea, Kinbati and Nauru), down to the parallel
of Latitude 60° South, the boundary of the Antarctic denucleansed zone”

The same approach was adopted by the Afncan countnes While Arucle 1 of the Treaty of
Pelindaba defines the NWFZ as “the terntory of the Continent of Afnica, 1slands States members of
OAU and all 1slands considered by the Orgamzation of African Unity 1a 1ts resolutions to be part of
Africa™, 1t 1s based on the same panciple as to the strict defimtion of “the terntory” of the State Party
to which 1t applies the statute of denucleansabon. It 1s to avoad any possible reservations from the
major powers that the Afnican Treaty also provides that “Nothing in this Treaty shall prejudice or n
any way affect the nghis, or the exercise of the nghts, of any State under international law with
regards to freedom of the seas™ [Article 2(2)) Lastly, it may be noted that Article 1 1s wide enough to
include terrntonies, the status of which, from the OAU standpoint, may or must change (the
Chagos/Diego-Garcia Archupelago, the island of Réumon, Mayotte, and the Spamsh temtones of
Ceuta and Mellila)

2.2. Entry mto Force, Reservatons, Withdrawal

All the regional denucieansation treaties specify that they wall remain 1n force for an unlimited
penod, but there are fairly considerable differences between them as regards the procedures governing
entry 1nto force and withdrawal by States Parties

221 Entrynto Force

There 1s a complex procedure for the entry into force of the Treaty of Tlatelolco The agreement
will enter into force only for those States Parties which have ratfied 1t and waived the requirements
set out m Article 28 (Article 29 of the Treaty as amended) These requirements, most of which have
m fact been met, are  accession to the Treaty of all the States 1n the region, signature and raufication
of the Additnonal Protocols by the States concerned, the conclusion of agreements on the application
of the Safeguards System of the IAEA Brazil and Chile, which ratified the Treaty 1n 1968 and 1974
respectively, only waived the conditions 1n Aricle 28 in 1994, thus bninging the Treaty into force

41  See MEDEIROS Evans § Southeast Astan Countries Agree to Create Nuclear-Weapon Free Zone Arms Control
Today December [995/January 1996 p 23

42 Sec RICHARDSON M ASEAN Treaty Bars Nuclear Arms as Big Powers Demure Inermnatonal Herald Tribune
16-17 December 1995 p 4

43 Treaty of Rarotonga, Anncx 1 and map attached

44  See Article 1 (a) and the map 1 Anpex |
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with regard to them Argentina, on the other hand, raufied the Treaty 1n 1993, declaring that 1t would
enter into force as far as 1t was concerned automatically, in accordance with paragraph 2 of Article 28

Like the Treaties concerning Africa and South-East Asia, the Treaty for the denucleansation of
the Pacific provided for a ssmphified procedure for 1ts entry 1nto force, namely following the deposit of
insiruments of raiificaiion by a certain number of Siaies Thus, the Treaiy of Raroionga eniered 1nio
force on 11 December 1986, after the eighth instrument of ratfication was deposited (Arhicle 15,
paragraph 1) In March 1996, 11 of the 16 States of the Pacific Forum were Parties to the Treaty®
The Treaty of Pelindaba provides that 1t will enter into force only after the deposit of the 28th
mstrument of ratficatton (Article 18, paragraph 2) This 1s about one-half of Afncan countnies, 1e a
simular proportion to that adopted for the entry into force of the Treaty of Rarotonga The Treaty for
the denucleansation of South-East Asia provides that 1f it wall enter 1nto force following the deposit of

the eighth 1nstrument of ratficabon and/or accession (Article 16, paragraph 1)

Lastly, 1t should be noted that the job of being the depository for the instruments of ratfication
and accesston 18 given either to a State Party (Mexico 1n the case of Latin Amenica, and Thailand for
South-East Asia) or 1o a regional orgamsation (Pacific Forum and the OAU)

222 Reservanions and Denunciation

No reservations may be made with regard to any of the NWFZ treates However, this has not
prevented some member States from making declarations of interpretation which bear a close
resemblance to actual reservatons One stnking example was the declaration of Brazil as regards is
interpretation of Article 18 on nuclear explosions for peaceful purposes, when sigming the Treaty of
Tlatelolco m 1968

The regional denucleanisation treanies allow States Parties to denounce them or withdraw from
them on giving pnor notice To date, however, no State Party to these treatnes has denounced them
The Treaty of Tlatelolco allows a State Party to wathdraw 1f “circumstances”™ have arisen which “affect
its supreme nterests or the peace and security of one or more Contracung Parties” (Article 30,
paragraph 1) The decision to withdraw must be given three months 1n advance In the absence of a
more detalled defintion of the “circumstances” referred to 1n the text, it must be assumed that
candrdates for withdrawal have a fairr amount of room for manoeuvre The Treaty of Pelindaba
includes a similar provision, allowing any Party to withdraw “if 1t decides that extraordinary events,
related to the subject-matter of thus Treaty, have jeopardised 1ts supreme mterests” (Article 20)
However, like the Treates of the South Pacific and South-East Asia, 1t requires 12 month’s notice of
withdrawal

Arucie 13 of the Treaty of Rarotonga and Article 22 of the “Treaty of Bangkok™” are more
restncuve 1masmuch as no Party 1s allowed to withdraw from the Treaty unless there has been a
violation by a Contractung Party of a provision “essential” to the aclhuevement of the objectives of the
Treaty

45 Austraha, Cook Islands Fip Kinbatn, Nauru New Zealand MNjue Salomon Islands Western Samoa, Papua New
Gunea, and Tuvalu
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III EXTENT OF STATES’ OBLIGATIONS

Like other mstruments of intermational law, Treates estabhshing NWFZs include a range of
detailed undertakings which are legally bincing on the Contractng Parties These commutments are
undertaken by the States concerned 1n the free exercise of their sovereignty and are obviously brought
to the nouce of third countnes These latter are invited, and this 1s one of the special features of
regional denucleansation treaties, to respect the totally nuclear-weapon-free statute adopted by the
region concerned, undertaking certain obligattons resulung from this statute  Thus, a treaty
establishing a NWFZ 1nvolves obligations not only for the States situated within the zone concerned,
but also for extra-regional ones, 1n particular the nuclear powers

31 The Obhgations of the States Parties

The States Parties to a NWFZ undertake to use nuclear energy for exclusively peaceful purposes
and, 1n order to ensure comphance with this undertaking, set up a system for controlling their nuclear
activities

31 I Non-Acquusmion of Nuclear Weapons

Treaties establishing NWFZs expressly prohbit States Parties from

1

developing and manufactunng nuclear weapons,

— possessing such weapons tn any way, including storage,

— acqurng nuclear weapons 1n any manner,

— nuclear tests 1n the zone,

— deploying nuclear weapons on the temtory of States Parties or the adjoining maritime areas

These agreements may requure Parties to undertake not to seek or recerve the assistance of a thurd
country 1n order (o pursue prolubited acuvities The Treaty for the denucleansation of Africa has a
special provision, 1n that it also prohubits “research” when its aim 15 t0 acquire a nuclear device
[Arucle 3(a)] Although difficult to venfy comphance, this provision was mtroduced to emphasize
the stnctly peaceful nature of the nuclear activities 1n the region, including research, and 1o block any
loopholes It no doubt owes something to the programme of nuclear research undertaken by Iraq”

The Treaty of Tlatelolco defines a nuclear weapon as “any device which 1s capable of releasing
nuclear energy 1n an uncontrolled manner and which has a group of charactenstucs that are appropniate
for use for war-hke purposes ” An “instrument that may be used for the transport or propulsion of the
device” 15 not included n the defimtion if 1t 1S separable from the device (Arucle 5)

The Treanes of Rarotonga [Article 1(c)] and Pelindaba [Article 1(c)] have opted for a defimtion
of the term “nuclear explosive device™ In both Treates, this term 1s defined as “any nuclear weapon
or other explostve device capable of releasing nuclear energy, irespective of the purpose for which 1t

46 See the Treaties of Tlaiclolco (Article 1| paragraph?) Rarotonga fAricle 3(b) and (¢)] and Pelindaba [Article 3(b)]
47 See note 26
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could be used”, and 1ncludes weapons or devices in unassembled and partly-assembled forms Thus,
the defimuon adopted here 1s wider since 1t 1ncludes devices which could, for example, be used n
connection with nuclear explosions for peaceful purposes, a controversial 1ssue  In this respect,
Arucle 18 of the Treaty of Tlatelolco allows Contracung Parties to carry out explosions for peaceful
purposes “including explosions which involve devices similar to those used 1n nuclear weapons™
This provision gave rise to strong reservations on the part of the Umited States and the former USSR,
which potnted out that given the 1mpossibility of dishngumshing between mulhtary and peaceful
explosions, the Treaty enabled the Parties to manufacture nuclear weapons” It should, however, be
noted that the orgamsation of peaceful nuclear explosions by the Parties to the Treaty 1s subject to
strict controls  These controls are said to be part of the reason why Argentina and Brazil refused to
accede to the Treaty unul recently These two countries, adopting a contrary interpretation to that
generally accepted by the States Parties, had declared that they interpreted Article 18 as allowing the
possession of nuclear explosive devices similar to those used to develop nuclear weapons Did
Argentina and Brazil wish to be free to proceed with nuclear explosions, an indispensable step on the
road to acquunng the bomb? In the context of therr improving bilateral relations, the Argentincans
and Brazihans recently proctaimed a moratonium on peaceful nuclear explosions”

The Treaty of Rarotonga, on the other hand, expressly prolmbits nuclear explosions of any sort or
the possession of nuclear explosive devices (Article 6, Protocol 3} This strong stance can be
explained by the mlitancy shown for decades by the States of the region with regard to nuclear testing
i the South Pacific This approach was also adopted 1n the Treaty of Pelindaba which not only
requires Parties to renounce nuclear explosive devices (Article 3) but asks the nuclear-weapon States
(NWSs) not to help the States mn the region acquire such devices and to themselves abstain from
testing them (Protocol II) As for the “Treaty of Bangkok”, 1t mcludes amongst its fundamental
prohubitions, the testing of nuclear weapons [Article 3, paragraph 1(c)]

In addition to the prohibitions listed above, the Treaties of Rarotonga (Article 7) and Pelindaba
[Article 7(b)] ask the Parties not to authonse the dumping of radicacuve waste in the zone The
Treaty of Tlatelolco has no equivalent provision

3 12 Control of the Uses of Nuclear Energy

The purpose of controls 1s to ensure that nuclear energy 1s used for exclusively peaceful
purposes The NWFZ treaties have introduced a system of control usually based on the following
elements apphication of the IAEA safeguards, reports and exchanges of information between the
Parties withen the framework of a regional mechamsm, a complaints procedure

3121 Apphcaton of the IAEA Safeguards

The purpose of the IAEA safeguards system 1S to venfy that fissile matenals and nuclear
equipment are not diverted for use 1n developing explosive devices Safeguards systems may concern
specific nuclear materials, equipment or 1nstallations, or all of a country’s nuclear activities™ Thus,
the Treaties of Rarotonga (Annex 2), Pelindaba (Annex IT) and “Bangkok” (Article 5) requure that
Partics conclude agreements with the IAEA for applicauon of the Agency’s safeguards to the whole

48 See the declaration of the Soviet Union, made when signing and ratfying Protocol I to the Treaty of Tlatelolco 1n
1979

49 Disarmament Conference documents CD/1172

50 See the INFCIRC/153 type agreements apphed within the framework of the NPT
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fuel cycle (“full-scope safeguards™)” The Treaty of Tlatelolco also refers to apphication of the IAEA
Safeguards, without specifymng whether these are “full-scope safeguards” This 1s because some
countnies 1n the region, such as Argentina and Brazil, were until recently opposed to the principle of
safeguards over the whole fuel cycle, and 1n particular to the applicanon of IAEA controls over
nuclear activities developed locally

The Treates of Tlatelolco (Arucle 16, paragraph 5), Rarotonga (Annex 2, paragraph4) and
Pelindaba {Annex 11, paragraph 4) ask Parties to communicate to the regional body concerned and to
the other Parties, a copy of any mspecuon report made by the IAEA

3122 Reports and Exchanges of Information

The Treaties of Rarotonga (Article9 and Annex 2), Pelindaba (Annex1I) and Bangkok
(Artcle 11} provide for an exchange of information between Parties on relevant questions and for the
communmcaton of reports on their activities to the regional body concerned, as set up by the Treaties
namely, the Agency for the Prolmbiton of Nuclear Weapons 1n Latn Amenca (OPANAL) the
Afncan Commussion on Nuclear Energy (AFCONE) and the Executive Comnuttee of the
Commussion for the South-East Asia Nuclear-weapon-free zone The regional body 1s responsible for
promoting the exchange of informatnon between the Parties, and regional co-operation on the peaceful
uses of nuclear energy, and also for applying the control system provided for under the Treaty In the
absence of an equivalent body 1n the Treaty of Rarotonga, this function is carmmed out by the Director
of the South Pacific Bureau for Economic Co-operation (Article 9), a body answerable to the Pacific
Forum Lastly, 1n the “Bangkok™ Treaty, it 1s the Executve Commuttee (Article 9), a subsidiary body
of the Commssion™ which cames out the operatonal function of implementing the Treaty, a task
performed elsewhere by OPANAL and AFCONE

The Treaties of Tlatelolco and Pelindaba are stricter as regards controls since they require Partes
to send 1n penodic reports to the regional body concerned (every ten and twelve months, respectively)
The States Parties to the Rarotonga (Arucle 9) and “Bangkok™ (Article 11) Treaties, on the other
hand, are only requared to send 1n such reports if some “sigmficant event” takes places which affects
the implementation of the Treaty

3123 Complaints Procedure

Article 16 of the Treaty of Tlatelolco gives OPANAL, together with the [AEA, power to
orgamse special inspections on the terntory of a State Party suspected of engaging in unlawful
acuvity, and this at the request of the Council or of another Party The enswng report 1s
communicated for informauon to all the other States Parties, to the competent bodies of the Umited
Nauons and to the Council of the Orgamzation of American States (OAS) If the report confirms that
one or more of the provisions of the Treaty had been infninged, Articles 16 and 20 lay down the
measures to be taken A special session of the General Conference of OPANAL may be convened
(Article16, paragraph 7) 1o examune the situation If non-compliance of a type which consttutes a
violanon of this Treaty which might endanger peace and secunty” 1s confirmed, the matter 1s referred

51 Article I 5 of the IAEA Statut authonties the Agency to apply safeguards at the request of the parties to any
balateral or multilateral agreement, or at the request of a State to any of that State s activities n the field of atomic
energy

52 The Commussion for the South-East Asia Nuclear-weapon-free zone 1s a pohitical body which meets at the level ot
Musters of Foreign Affairs (Article 18)
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to the General Assembly and the Secunty Council of the Umited Nations as well as the Council of the
OAS (Article 20, paragraph 2)” This procedure was modified m 1992 1n the amended Treaty since
the IAEA 1s now the only body with the authonty to orgamse a special ispection, the Vienna Agency
then commumcating the conclustons of the 1aspection report to the Secretary General of OPANAL

Anncx 4 to the Treaty of Rarotonga sets out the complants procedure to be followed the
orgamsabon of consultatons under the auspices of the Consultative Commuttce provided for mn
Article 10, and, 1f doubi persists, a request for a special 1nspection by the Commitiee  Should 1t
appear that the Party has not complied with 1ts obligations, all the Members of the South Pacific
Forum are mformed There 15 n0 mention here of a referral 1o the LAEA or the Umited Nattons No
doubt the Parties cad not want to prejudge the decisions taken by the Pacific Forum

Article 12 and Annex IV of the Treaty of Pelindaba set out the “complants procedure and
settlement of disputes” I there 1S reason to belhieve that a State Party has 1nfninged 1ts obhigations
under the Treaty or 1s Protocol [Il, provision 1s made for a spectal procedure 1nvolving bilateral
(consultations and “techmcal visits™) and multilateral (regional body) mechamsms AFCONE can ask
the IAEA to carry out an inspection on the termtory of the Party concerned. The inspection report 18
communcated to AFCONE which decides on the measures to be taken If the complaint 1s upheld, a
special mecting of the Conference of the Parties 1s convened to make recommendations to the OAU,
whuch can, as a last resort, refer the matter to the Secunity Council  The mmportance given here to the
1AEA 1 the control system can be explained by the role wihrch the Vienna Agency piayed, before the
Treaty of Pelindaba was even adopted, 1n venifying the dismanthing and destruction of South Africa’s
nuclear weapons™  Another reason 15 the low level of nuclear expertise 1n the countnes of the region
and the absence of any regional mechamism designed for the purpose, although provision has been
made for AFCONE to establish its own inspecton mechamism {(Annex IV, paragraph 5} What
disunguishes the Treaty of Pelindaba from the other regional denucleanisation agreements 15 the
possihility of carrying out spectal inspections 1n territories sttuated withun the zone but subject to the
authonty of extra-regional States (Protocol i)

Much less stnct with regard to control, the “Treaty of Bangkok™ allows for requests for
ctanfication and for fact-finding mussions Arucle 12 authonses each State Party 1o request another
State Party for clanficatton when 1t has doubts about the comphance of that State Party with 1ts
obhgattons The Executive Comimttee, which must be informed of this request and of the reply given
by the Party 1n question, may also request clanficauon or undertake a fact-finding misston as provided
for 1n the Annex 1if the reply to the imtial request for clanfication 1s not sansfactory  Should non-
comphance with the provisions of the instrument be estabhished, the Execunve Commitiee requests
the regional Commussion to take the appropriate measures, including referral to the TAEA and the
Secunity Council and General Assembly of the Umited Nations (Articie 14) It should be noted that,
unhke the other regional denuclearisation agreements, the “Treaty of Bangkok™ does not use the term
“special mspection™ but “fact-finding massion” It also provides that the Parties are entitled to take
measures to protect sensitive installattons and to prevent the dissermnation of confidennal information
and data, thus placing a restraint on fact-finding missions

A State concerned by a spectal inspection cannot object to 1t or hinder 1n any way the task of the
mspectors on its temtory  Most of the regional denucleanisation treaties have based thesr provisions
1n this sphere on those of the IAEA

53 Ths procedure 1s sunilar to that laid down 1n the Statute of the IAEA 1n the event of a breach of the safeguards
agreements a special session of the Board of Govemors together with referral to the Secunty Council of the United
Nations

54 See ALBRIGHT Dawvid op cit. and STUMPF Waldo op cit.
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3.2. The Obhgatons of Nuclear-Weapon States

Arucle IX of the NPT defines “a nuclear-weapon State” as one which has manufactured and

exploded a nuclear weapon or other nuclear explosive device pror to 1 January 1967 But 1n actual
fact, the number of NWS8s today includes Ismel, India and Pakstan, often described as “threshold

countnes” It follows from thss that all other States are described as “non-nuclear-weapon States
(NNWSs)

The obligations of the NWSs as regards NWFZs are taid down n the Protocols annexed to the
treaties establishung these zones Thas procedure was chosen by the authors of the Treaty of Tlatelolco
(Additional Protocol II) since 1t seemed best suited to the pohiical and legal context of the agreement
The same approach was taken 1n the Treaues of Rarotonga (Protocol 1) Pelindaba (Protocols 1 and 1T}
and “Bangkok” (Protocol) The Treaty on the denucleansation of Afnica has two Protocols which the

mciear naowere are 1nwviied 10 sion. the firet relatne 1o the non-uge of nuclear weanons and second
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banning the testing of nuclear explosive devices

Under the NWFZ treaties, the nuclear powers are required not to mtroduce nuclear weapons into
the zones and not to use or threaten to use such weapons against the Contracting Parties

3 21 Non-Introduction of Nuclear Weapons into the Zone

In the Addinonal Protocol, the NWSs are invited 1o respect the status of an area totally free of
nuclear weapons defined 1n the treaty creatnng the zone, and not to contnbute 1n any way to acts which
could constitute a violabon of this status™ The main acbvities hkely to consutute a violation of the
objectives of regronal denucleansation incliude  the statiomng of nuclear weapons on the temtory of
States Paruies and 1n adjoining mantime zones, the transfer to States Parties of nuclear weapons or of
technology and equapment for thewr development

It was nghtty considered that the promise not to acquire nuclear weapons made by the States
Parnes 10 NWFZs would be msufficient unless reinforced by a simular undertaking from the nuclear

nawere nnt to antroaduces  n any frem whatavar cuch woanane intn thace 7anae Tha N'WGe dn nat
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object to these obligations on the grounds of non-proliferatron, but rather because they would be
obhged to 1npose restraints on thear malitary activities 1n the regions concerned It 1s 1n thas spint that
the reservahons which have been made when acceding to these Protocols have to be undersiood
reservations relatng to the freedom of the seas, the protection of vilal interests or the credibility of
therr doctnine of dissuasion Such reservauons have been invoked mn particuiar with regard (o
provisions hhmiting {ransit

There are no provisions 1n the Treaty of Tlaelolco dealmg spcmﬁcally with transit, but according

et ot et rian e d Aecares Bei, o Dhen e s tcaes PN P

I.U an immplcuuuu HAIRICAT UUWU Uy [ V3. =3 rlcpwdu)ly' LUH.IJLUDD!UH JUI I.HC mluucduaauuu Ul Lauu

America in 1967, it 1s for each State Party to a NWFZ to decide on the night of transit  Argentina and
Brazil remained outside the Treaty of Tlatelolco for a long time, considening that the objective of
regional denucleansation 1o Lahn Amenca was compromised by the geographical proliferation of
muclear weapons, 1 ¢ the deployment of nuclear weapons by means of ships, submannes and devices

55 1¢ Chna (since 1964) France (since 1960) Russia (siace 1949) United Kingdom (since 1952) and the United States
{since 1945)
56 United Nations document, Resoluton 3472B (XXX) of the General Assembly paragraph 11
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fitted with such weapons” Dunng the Falklands War, the Argentineans accused the British of
breaching the Treaty of Tlatelolco by miroducing nuclear submarines into the region

Under the Treaty of Rarotonga, each State Party remains free to decide whether or pot to allow
the transtt or visit, of whatever length, of ships carrying nuclear weapons (Article 5, paragraph 2) If
the length of transit 18 not hmated, how does thus differ from the stabomng of nuclear weapons,
sometung whach 1s expressly forbidden? A very stmilar provision relating to transtt can be found in
the Treanes on Afnca (Article 4) and South-East Asia (Article 7)

In fact, the main cbstacle 1o the effective prombibion On the transit of nuclear weapons throngh
NWFLZs hes m the unwavenng policy of the nuclear powers never 1o confirm or deny the presence of
such weapons on a grven ship, and that, according to them, 1n order to preserve the credibility of their
doctrine of dissuasion This being so, the nght of States Parties to NWFZs to accept or refuse the
transit of nuclear weapons, as lad down 1n the denucleansation freaties, 15 purely theoreical 1n fact,
regional denuclearisation agreements do pot contain any control mechamsm by which checks can be
carned out on whether NWSs are fulfilling therr commutments with regard to the denucleansed zones
The OPANAL General Conference, which examined the question m 1983 af its meeting 1n Jamaica,
concluded that 1t needed instruments to verify that the nuclear powers were complying with their
obligations as regards NWFZs

But the main commitmeni which the nuclear powers are invited 10 undertake 15 not 10 use of
threaten to use nuclear weapons against the States Partres t0 a NWFZ  This aspect concerns the
securtty guarantecs which we shall exanune below

32 2 Security Guarantees

The NNWSs are of the opimon that the secunty guarantees are fair compensation for the
renunciation of the nuclear option by the States Parties t0 a NWFZ These guarantees must be
agtomatic and lepally binding A distinction 15 usually made between “negative guarantees” and
“posittve guarantees”™

322 I Neganve Guarantees

It 1s considered altogether legtimate for the States Parties to agreements establishing NWFZs to
obtain unequivocal guarantees that they will not be subject to attack, or the threat of attack by nuclear
weapons  These so-called “pegative” guarantees should form an antegral part of regional
denucleansation treatics, which explains why the Lattn Amencan States decided to supplement the
Treaty of Tlatelolco with an Addinonal Protocol containing negative guarantees — Addrtional
Protocol 11 to thus Treaty constituted a model for the other agrcements establismng NWFZs Indeed,
an almost i1dentical provision 1S included 1in the Treanes of Rarctonga (Protocol 2), Pelindaba
(Proiocol I) and South-East Asia.

When sigmng or ratfying the Protocols to the Tlatelolco and Rarotonga Treaties, France, the
United Kimngdom, the United States and the former USSR made mterpretative declarations under
which they reserve the nght to reconsider, In certain circumstances, their commitments not to use
nuclear weapons against the States Parties to these zones The circumstances in question are 1f a

57 Unuted Nations document, 37th Session of the General Assembly A/C1/37/PV 41 p 18 and p 43

25




NNWS party to a NWFZ launched an attack, with the help of a NWS, against the power concermed or
1ts allies™, or carned out actvities which were 1n contradicion with the statute of denucleansation™

The most sausfactory solution to the problem of secunty guarantees 1s the adopuion of an
mternational legal instrument whach 1s binding and which tays down 1n clear and credible terms the
pranciple of the non-use of the supreme weapon agamst a NNWS  In 1978, Pakistan proposed
concluding an international Convention o guarantec NNWSs agamnst the use or threatened use of
nuclear weapons® Discussions have been held siace 1980 in the context of the Geneva Disanmament
Conference with a view to defimng effecuve internabonal arrangements 10 secure NNWSs against the
use or threat of such weapons, but have not so far been successful” Ths deadlock 1s tending to
persuade non-aligned couniries to support the posiwon of the hard-liners whe hike India, feel that
negative guarantees create an iHlusion only of secunity and risk distractng States from the prime
obyective of nuclear chsarmament

3222 Positive Guarantees

Under Resolution 255 (1968) of the Secunty Council, the Umted Kingdom, the Umited States
and the USSR undertook 10 provide immediate assistance o any NNWS Party to the NPT who was
the object of a nuclear weapon attack or threat of such These so-catled “posiive security
guarantees, 1o disnngmsh them from the negative ones, were considered nadequate by the non-
ahgoed countnes” They are a declarabon of intent which add nothung 1o the undertaking in
Chapter VI of the Charter of the Umited Nations 1 the event of threats or aggression Moreover the
nght of veto of the permanent members of the Secunty Council renders them 1napphcable  Lastly no
special procedure 1s provided for 1 the event of a nuclear attack Resolutton 984 (1995} of the
Security Council marks some small progress since it expresses the intention of the Council 'to
recommend appropnate procedures ( ) regarcing compensation under internanional law from the
aggressor " Apart from the fact that they are addressed exclusively to those NNWSs which are
Parties 1o the NPT, the main criicism of Resolutions 255 and 984 1s that they offer no assurance as
regards preventing the threat or use of nuclear weapons against a NNWS

3.3 The Obhgations of Exira-Regmonal States

Like the NWSs, exira-regional States must respect the status of denucleansed zones In this
connection, two situations should be distinguished  the obligations of States exercising sosverign
nghts 1n the zone, and, those of other States

38 See the declarabon of the United Stales when acceding to Additronal Protocol I of the Treaty of Tlatelotco in 1971

59 Sec the declaration of the USSR when signing Protocols 2 and 3 of the Treaty of Rarotonga \n 1988

60 The Resolution on this issuc voted each year by the General Assembly emoys the suppert of many non ahgned
countnies  Sec Resolution SO/71E of 12 December 1995

61 Disarmament Conference document CD/1364, 26 Scptember 1995 pp 142 143

62 See BIAD Abdelwahab.les pays non-alignes et la non-proliferation nucléaire Annuaire Ares defense et Securite
Grenoble 1984/1985 pp 93-110

63 Resoluuon 984 (1995) “takes note with apprecianon  of the stalements by the NWSs relaling to securitv assurances
under the NPT See United Nanions documents S/19957261 §/19957262 $/1995/263 S/1995/264 S/1995/265
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331 Powers Exercising Rights Within the Zone

Regional non-proliferation agreements contain obligatons for a particular category of States,
namely, powers exercising “de jure” or “de facto” control over territories within the geographical
limits of the denucleansed zones Such powers are invited to apply the statute of denuclearnisation to
these temtones and not to contribute 1n any way 1o achions which could constitute a violation of the
treaties establishing the NWFZs Thus, Addiional Protocols were annexed to the Treaties of
Tlatelolco (Protocol I)®, Rarotonga (Protocot 2) and Pelindaba (Protocol III)* addressed to more or
less the same powers  Given the different poliical context involved, the Treaty for the
Demucleansation of South-East Asia obviously does not include any Protocol to meet thus situation

The lack of any control mechamisms to ensure comphance with the statute of NWFZs by exira-
regional States with authority over territonies withan these zones, has often been noted Thas has been
addressed by the Treaty of Pelindaba, which provides for a complatnts procedure with regard to these
ternitories, including special inspection {Protocol 111)

332 Other States

The commitments undertaken with regard to NWFZs by extra-regional States other than NWSs
and powers with sovereign nghts, are more general in nature  All other States must refrain from any
actuvity which could compromise the effective functiomng of the zone and, in particular, refrain from
supplying States 1n the region concerned with any assistance which could help them develop or
manufacture nuclear weapons” This 1s of particular concern to countries with a developed nuclear
mdustry These commstments are undertaken outside the actual treaties establishing the denucleansed
zones, withun the framework of the NPT

Conclusion Towards a Nuclear-Weapon-Free World?

Today, a large part of the southern hemasphere is a denucleansed zone Outside the NWFZs of
Latin America, the South Pacific and Africa, however, two nuclear pockets rematn  the south Atlantic
and the Indhan Ocean There are curremt proposals 10 make these areas “zones of peace” but, despiie
the endeavours of the neighbouning countries, these proposals have encountered opposition from the
nuclear powers, anmxaous to retain room for manoeuvre 1n Strategic marihime areas

If NWFZs are perceived by the NWSs solely as a means of preventung honzontal proliferation
without affecung vertical proliferauon or, 1n particular, the spread of nuclear weapons throughout the
world, such zones will be no more than denuclearised enclaves, the status of which can be called into
question at any tme by regional powers which become aware that the goal of non-prohiferation 1s
tllusory The credibility of NWFZs 1s thus dependent on the good faith with which the NWSs assume
thewr obligations with regard to these zones, refrainung from deploying nuclear weapons 1 them and
accepting greater transparency with regard to their air and sea acuvites, including through agreements
with States Parties to regional denucleansation treaties

64 Concerns the United States France the Netherlands and the United Kingdom  All these States have ratified this
Protocol

Concerns the United States France and the United Kingdom whuch are all today Parties to this Protocol

Concems France and Spain

See Comprehensive study of the gquestion of nuclear-weapon free zones 1n all us aspects op cit paragraph 122

SN
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preventing the homzontal proliferation of nuciear
weapons 1s universally recogmsed today They are an effective tool by means of which States can,
within the free exercise of their sovereignty, prevent the presence of muclear weapons on their
temtory The best means of succeeding 1n preventing nuclear proliferanon is to promote the
establishment of such zones 1n a growing number of regions, with the uliimate objecuve of a world

free from weapons of mass destruction 1n which nuclear energy would be used solely for the welfare
and not the destruction, of mankind.
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Legal Aspects of the Decommissioning of Nuclear Facilities:
A Comparative View
by Nathahe Horbach and Enk Hanenburg’

I INTRODUCTION

There are vanous reasons why decommissiomng 15 currenily a focus of attenton About 430
nuclear power plants are 1n operation around the world, many of which are approachmg the end of their
design hife Some of these plants m Central and Eastern Europe are alleged to be lacking adequate safety
guarantees, which mught constitute sufficient justification for their early decommissiomng The trend
towards privatrsation of energy facilitrtes and supply also raises questions about decommussioning m the
nuclear sector The United Kingdom 1s an example of this '

The deciston to shut down a nuclear facility maght be due to the end of its econonuc Iife, to safety
considerations, or to the perception that nuclear energy has substantially not proved to be vaable in
relation to altemative energy resources Moreover, there are diverse political of technological reasons
which might compel the shutdown of a nuclear reactor In practice, the number of plants wiich will
reach the end of thewr lifetume (about 40 years) before 2005 1s small, but 1t will rapidly mcrease after
2010 and come to a peak around 2015 This number, however, does not include the possible and
unforesecable number of unplanned or premature decommussioning activities It 1s therefore necessary to
compare legal, techmcal and ecological expenences on decommussiomng around the world m order to
set up certain general guidehmes or principles 1n the field of decommussiomng The development of
uniform legaslation on decommussioning seems to be a priority since, notwithstanding the vanous efforts
made by the IAEA and OECD/NEA, such legislation 1s still largely absent

Special mention should be made of decommussioning n the countries of Central and Eastem
Europe (CEEC) which, due to the condition of many of their nuclear mstallations, are under extreme
polracal pressure 1o start to decommussion these facibnies m the very near future The transitional
character of their economres, combmed with political uncertainties m some cases, make unpredictable
the future operation of nuclear power plants in some of the countnes 1n this region In addition to this
political pressure, the critrcal situation of their economies and the generally less advanced state of therr
nuclear safety culture suggests that rapid decommussioming of 2 relatively large number of existing
nuclear facilities 1s required At the same time, financial difficuliies and a shortage of electnicity may

+  Nathahe Horbach 1s Doctor of Laws and Research Fellow at the Institute of Energy Law at the Umiversity of Lexden
The Netherlands Enk Hanepburg is currently wnting a Ph D thesis on decommissioning at the University of
Gotnngen Germany Responsibabity for the 1deas expressed hes solely with the authors

1  See Wuclear UK under the Microscope™, Power Europe (1 December 1995) “Study Says Cleanup Costs Impenl UK
Nuclear Pnivatisation Plan  The Energy Daily (12 January 1996), J Javetski “Globalzation of Electnicity Markets™,
210(1) Conference Report 33 (1996) repr m Electrical World (January 1996) See also Chapler “National Legislative
and Regulatory Activities™ n this Bulletin
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not allow them to shut down these plants and start decommussioning activiies For that reason a
umiform and comprehensive legal framework, for the most part stll lacking, to guide the safe
decommussiomung of nuclear facihities, is especially imperative for these countnes This articie aims to
ascertain the general parameters of such a legal framework by companng those existing national
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At the outset, however, 1t 1s necessary to elaborate on the content, scope and aim of decommussioning
general

1 The Definition of Decommissioning

The purpose of decommussiomng nuclear facihiies 1s to withdraw the facility safely from service
and to limut 1ts residual radicactivity to a level that permuts release of the property for unrestricted use
and termunation of the licence, with due regard to environmental impacts

There are many definiions of decommussiomng, all of which contain different elements For a
proper understanding of decommussiomng, 1t 18 necessary first of all to establish a suitable defimuon
According to the IAEA, decomnussiomng can be defined as ‘' the actions taken at the end of an useful
life of a faciliy in retining it from service with adequate regard for the health and safety of workers
and members of the public”® The Umted States Nuciear Regulatory Commussion (NRC) on the
other hand, declares that decommssioning * means to remove (as a facihity} safely from service and
reduce restdual radioactivity 1o a level that pernuts release of the property for unrestricted use and
ternunation of the license™ In contrast to the IAEA definion, this defimmion does not nclude
specific attention to the heatth and safety of the plant workers or the public, although thus mught be
mmplicitly deduced from  reduce residual radioactivity  unrestricted use

In the United Kingdom too, exphert mention of the safety aspect with respect to the public and
workers 15 lacking m the approach to decommussioning, which 15 generally defined as the whole
process which follows the reactor final shut-down and includes defuelling dismantling plant and
butldings transport of waste material to authorised disposal sites and site clearance *

Germany, on the other hand, does not recogmse one notion of decommussioning but emplovs the
three terms “Stllegung”, “sichere Emnschiuf” and “Beseitigung”™ mstead “Snllegung refers to the
penod between the operation and the safe enclosure of a plant or the de-construction of the installation
itself * “Sichere Ewnschluff” refers to the condstion of an mstallation once definitivels shutdown and 1n
which the installation’s radioactive mventory will be sealed off for a fonger penod of ume without
posing any danger to third parties ® Finally, “Beseifigung” means the removal of all components related

[\S]

Safety Senes No 105, The Regulatory Process for the Decommissiomng of Nuclear Facihines (IAEA Vienna [9901

3 Section 50 2 of the Code of Federal Regulation, 10 Part 50 (10 CFR Part 50), Vuclear Regulanon Reporter Pant [I at
p 7403 Commerce Cleaning House Chicago, 1993

4 R Mxrory “Closmg Responsibilites Decommmussionng and the Law m M Pasqualety (ed) Suclear
Decommussiomng and Society New York, 1990, p 115 This was concluded after the Swzewell B Public Inquin held
from 1st January 1984 umtil 7 March 1985 which were orgamsed with regard to the license of construction of the
Sizewell B, a PWR reactor at Suffolk

5 According to Junker and Kurz “Stllegung” encloses ‘alle MaBnahmen, die 1 der Phase zwischen einer dauerhatten
Betnebsemstellung und dem sicheren Emschlub benehungsweise dem Abbau der Anlage vorgenommen werden
W-H hmker Stllegungs- Emnschiufi- und Abbaugenehmgung fitr Kernkrafiwerken n Studien zum Internationalen
Wirtschaftsrecht und Atomenrecht, Band 82 Gtz & ala (eds ) (1990) a1 p 179 and see A Kurz Snllegung und
Beseihgung  nuklearer Anlagen  normative wnd  genehmgungsrechiliche  Bestandsaufnahme — Speverer
Forschungsbenchte nr 107 Blimel & aha (eds ) (1991)atp 31

6 See A Kurz, Sullegung und Beseiigung nuklearer Anlagen, Recht/Techmk/Wistschaft Bd 69 Lukes ed (1994) at

p 86
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to the nstallatson which are located on-site According to the German Atomuc Energy Act, this process
must mclude all available safety measures that are necessary, based on the current state of expertisc ’

Therefore, contrary to the IAEA definrtion, these defimitions do not include specific reference to the
safety and health aspects relevant to plant employees or the public This can be explamed by the fact
that due to the general application of radiological protection rules issued eisewhere n national nuclear
legislation, an exphicit mention of safety and health in the legal defimtion of decomnussiomng would
seem redundant Therefore, although n the process of decommussioning the nsk of radiation exposure to
the public and workers will indeed increase, the safety aspect 1s most approprniately dealt with m basic
national nuclear lemslation which negates the necessity of including this element i the definution of
decommussioming  Furthermore, no national nuclear legislation refers to the “end of a useful ife”, which
1s logical since decommussioning will not necessarily be planned at the end of a plant’s hfetime
(e g Chemnobyl)

Therefore, a possible defimtion of decommussioning mught be

The process which succeeds the final shutdown of the reactor and encompasses the
decontanination and dismantling of the nuclear installation and the safe management of
the resulting nuclear waste with the eim of terminating the operanng hcence and of
making the site avarlable for unrestricted use or re-use

2 Vanous Aspects of Decommussioning
The vanous aspects of decommussioning are of a general, technical, financial and legal nature
General aspecis

This includes, for example, the guestion of which nuclear facilities should be decommussioned and
at which moment, under what circumstances and for what perniod of time decommssioning should take
place An examination of precedents, their lessons and results should also be included Furthermore,
safety aspects are of utmost importance The safety and health of the public and workers as a result of
decommuissiomng, m addition fo safe decommussionming as a source of public confidence, should be taken
mnto consideration

Techmcal Aspects

Although recent experience has demonstrated that decommussioning projects can be performed i a
safe and efficient manner, an important i1ssue nevertheless mvolves the further development of
technology n thits field Techmcal procedures and knowledge should be adequate to conduct
decommussioning activittes m a safe and sound manner® Furthermore, the technical aspects of
decommussioning mvolve decontarunation and dismanthng techmques and the management of
radioactive substances and other dismantled matenals

Decontamunation consists of the procedure required to decontaminate the vanous components of a
facility m order to reduce radioactivity levels to such a mummum that 1t 15 no longer dangerous to the
public There are vanous techmques which can reduce radoactivity, such as

7 Section2 Nr 3 of the Atomic Act, as amended on 19 July 1994 BGBI 1, 1994 28 July 1994
8 “Safe means without endangering the public and workers' health or the environment to the extent that this 1s possible
on the basis of the exasting technical means
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-~ chemical decontamination this method was used at the decomumissioning o
Gentully-1 PHWR i Quebec, Canada from 1967 to 1982,

— electrochermical decontammation this method was considered to be too expensive
dunng the BNFL project in Sellafield, UK,

— meachamical decantaminatinn and
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— soil decontamuination this method was used at the decommussioming of the US Rocky
Flats Plant ®

Dismanthng mvolves those activites required to disassemble and remove radoactive or
contanunated matenals from the facilty and site Since the dismantling of equipment and the demohition
of structures are potential sources of air-borne contammation, they mught account for a major part of
the radiation exposure of decommussioning workers For that reason, the prnincipal objective would be to
ensure that the ALARA pnnciple 1s met with regard to all these vanous dismantling techmques and
taking nto consideration the specific nsks of the mstallation being decommussioned The effective
means of mummising radiation exposure has been and wall be further developed

Another techmical aspect of decommussioning involves the safe and sound management. treatment
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normally erther low or intermediate level waste Whereas non-radioactive matenal can be disposed or
recycled without major problems, radicactive matter must be treated as radioactive waste, requinng
adequate disposal faciliies In this respect, the general principles laid down 1in the JAEA Safety Senes
for the treatment of nuclear waste are applicable The techriques to be apphed to a specific case of
decommussionng will depend on these techmcal aspects, therr status of development, factual
circumstances such as matenal used in the construction of the reactor or the type of reactor and of
course, safcty aspects 1n gencral

Legal Aspects

Smce decommissiomng 1s a relatrvely new legal 1ssue, most existing nuclear legislation or
mnternational agreements do not deal with it expheitly Additional legislation within thas field 1s therefore

necessary

Apart from specific legislation, decomrussioning nvolves other fields of national law Furst
national law may serve as the means to regulate and control via a hicence and mspections In order to
establish a system of effective control, a specific agency or division within an already existing agencs
will have to be created with the necessary authority to perform its functions The nterrelation between
this agency and the nuclear industry, the scope and content of the agency’s authority, and the procedure
and necessary clements of the decommussiomng licence wall all have to be regulated by national law

Corrmdly  snvaranmertal o \tn“ nlayw an irveewer nda roonlatiea onf: th
Mll“l:, WLV HIVARIANLINGL MAYY WYLIL l’ J all “lwmt AU l'.l-l lvﬁ“lml& mbl’ ﬂal.lu.-l.a “Iul l\dsﬂ-lu LU

radiation dose and radoactivity released to the environment during decommussioming activities and in
regulating the disposal of radioactive wastc However, since decommussioning 1s an attempt to restore
things to thewr ongmal condition, this requires a much smaller commitment of resources than does
bmiding and operating a nuclear faciity Environmental consequences of decomnussiomng wall
therefore be largely himited to the nisks associated with radiation dose and waste disposal
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S For a thorough descniphion of these technuques, see Decommssioming of Nuclear Faclines Decontarnanon
Dhsassembly and Waste Management, Techmcal Report Series No 230, IAEA (1983} at pp 9-26
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Thus, i order to develop decommussioning programmes, apart from the techmical and financial
aspects, the existence of a legal framework ensunng a controlled, safe and sound process of
decommissioning will be fundamental Thas will be especially difficult m the countnies of Central and
Eastem Europe, where such legal frameworks are still bemng developed Although most of these
countnies recogmse this gap and are currently cooperating with Western experts to develop new
legislation in this area, no specific results have yet been achieved, with one exception The Slovak
Repubhc recently adopted a new law relating to nuclear decommssioning activities " This Law, which
entcred mto force on 1 Janvary 1995, aums to set up a State fund for the dismantling and
decontamunation of nuclear power equipment and disposal of spent fuel and radicactive waste
Contnibutions to the fund are to come from owners of nuclear power equipment, fines imposed by the
Office of Nuclear Supervision of the Slovak Republic, with additsonal funding provided by the State
The owners of nuclear power equupment or of waste depository can apply for financial support from
this fund This Law mught be a viable model on financial assistance for decommssionmg projects by the
State and nuclear mndustry in other CEEC/CIS or even 1n Western Europe

3 Efforts Made by International Orgamsations

Vanous international orgamsations have been working extensively on developing regulations and
programmes 1n the field of decommissioning of nuclear facilities "

EURATOM

Despite the fact that the Euratom Treaty does not exphicitly mention decommussioning, 1t must be
assumed that the decommssioming process would fall within the scope of the Treaty © Furthermore,
according to Article 37 of the Euratom Treaty, a Member State must mform the Commussion about
possible emussions of radioactivity into the air, the soif or the water of Member States during the
decommmssioming process

Secking to remnforce the scientific and technical basis of future decommussioning activities while
giving due regard to safety aspects, the European Community has established three successive research
and development programmes (R&D) 1n the field of decommussioning since 1979 These five-year R&D
programmes are financed up to 50% by the European Commumity The most recent research programme
of 1989-1993 mvolved four pilot dismantling projects, the results of which will contnbute to the
optimsation of decomnussiomng strategies and to a relevant EC policy with a view to strengthening the

10 Ths s the Law for Decommussiomng Nuclear Power Plants and Handhng Spenmt Nuclear Fuel and Radioactive
Waste adopted by the National Council of the Slovak Repubbic on 25 August 1994 (See Nuclear Law Bulletin
No 55)

11 It must be noted that the expenence summansed m the 1996 Report of the NE4 Intermational Co-operation
Programme for the Exchange of Scientific and Techmical Information Concerning Nuclear Installation
Decommssiomng Prggects, which completed s tenth year of full operation in 1995, has been a valuable contribution
to the studies on decommissioning of the various international orgamsations

12 See for nstance the Council Directive Laying Down the Basic Standards for the Protection of the Health of Workers
and the General Public Agamnst the Dangers Arising from Iomisig Radianon OJL 011 at p 221 (20 2 1959), Council
Drrective of 15 July 1980 Amending the Directives Layimg Down the Basie Safety Standards for the Health Protection
of the General Public Aganst the Damgers of Iomsmg Radiation, OJ L 246 at p 1 (1709 1980), as amended by
Council Directive 84/467/Euratom, OJ L 265 at p 4 (05101984), Council Directive 92/3/Euratom of
3 February 1992 On the Supervision and Control of Shipments of Radioactive Waste Between Member States and Into
and Out of the Community OJL 35atp 24 (1202 1992)
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safety of work, the radiological protection of the public and the preservation of the environment " Man
States are able to use and benefit from the information denved from these projects

A group of experts has been appomted under the supervision of the European Commission to
wentify and draft gwding principles, regulabons, recommendations and pobcies m the field of
decommussioning of nuclear nstallations m the European Commumty A prelimmary draft document
setting out such general prninciples and guwidelines has been developed, covenng topics such as radiation
protechion and safety of the public and workers, special requrements as regards the design and
operation of nuclear plants, factors mvolved m the choice of a decomnussionng strategy and techmique
research projects, long term safe mamtenance of a nuclear plant, and, finally, gmdance on exemption
rules Most of these gmding principles, however, cover only the techmical aspects of decommussioning

OECD/NEA

The NEA has been active m the field of decommussioning studies since 1973 when, in co-operation
with the JAEA, it examined the possible mcorporation of this issue mto its existing programmes of
work " In 1978, m co-operation with the IAEA, the NEA orgamsed an international symposium on the
Decommusstonng of Nuclear Facilities '* This symposium clearly revealed the need for an mtemational
co-operation programme on decommussionng, which resulted in the first NEA programme the Agesta
Decontamination Project” This project was conducted n 1981 and 1982 “ In addmon the NEA
organused a Specialist Meeting on Decommussiomng mn 1980

In 1985, the NEA orgamsed the “Intemational Co-operative Programme for the Exchange of
Scientific and Techmcal Information Concerning Nuclear Installaton Decommussioming Projects
which proved to be a very umportant and comprehensive mitiative in the field of decomnusstomng Thus
programme, which started i 1985 with the sipnng of the “Agreement on a
Co-operative Programme”, ammed to co-ordinate among participants the exchange of information
expenences, or if possible, personnel with regard to decommussiomng projects * It mvolved 10
decommussiomng projects i seven participating countnes and lasted for five vears In 1990 the
participants decided to prolong the Agreement for another five years The Agreement which 1s
performed under the supervision of the “NEA Radioactive Waste Management Commuttee  nows
mnvolves 19 projects in eight countries, provides for the exchange of techmical and scientific information

13 These projects mnclude 1) BR-3 reactor (PWR) m Mol, Belgiam from 1962-87 operations phase ([AEA  stage 3
AT-] ennchment nuclear facility 1n La Hague, France from 1969-79 (IAEA stage 3) Windscale WAGR Sellafield
UK, AGR from 1957-82 (IAEA “stage” 3¥ KBR-A, Grundreinmimgen Germany from 1966-77 operations phase
(IAEA “stages 2 and 3) Sec also mnfra secion 3 on the JAEA Threc Basic Stages

14 See IAEA Procedures and Data, Factors Relevant to the Decommussioning of Land Based Nuclear Reactor Plants
JAEA Safety Serses No 52 (Vienna, 1980)

15 See Decommussioning of Nuclear Facilites Proceedings of o Symposnom Vienna 13-17 November 1978 jomnth
orgamsed by the IAEA and the OECDYNEA (Vienna. 1979)

16 The project was named after the Swedish Agesla reactor that was shut down e 1974 1a order to test and demonstrate
the decontamination methods of PWR systems Germany [taly Sweden, Switzerland, the UK and the USA were
mvolved 1n thus project See OECD/NEA Intemnanional Co-gperaton on Decommissiomng Achievements of the NEA
Co-gperative Progromme 1985-1990 Executive Summary and Introduchion (Panis 1992) at pp 8 and 20

17 Proceedings of the Specialist Meeting on Decommussiomng Requirements m the Design of \uclear Facilines
(Pans 1980) Further reports were Decontamination Methods as Related to Decommissioming of Nuclear Factlines
Report by an NEA Group of Experts (Pans 1981) Cuthng Techmeues as Related to Decommussionng of Muclear
Facihines Report by an NEA Group of Experts (Pans 1981) Decommussioming for Nuclear Facihines Feasthilin
Needs and Costs Report by an NEA Group of Experts (Pans 1986)

18 Article 1(a) of the Agreement on a Co-operative Programme The 1dea of a sort of club was launched by the United
States Department of Energy
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on decommussioning and according to Article 7(a), the national legislation of the State in which the
project 1s taking place will be apphcable The Agreement also provides that the participants will
endeavour to ensure the free movement of personnel and equipment necessary for conducting the
relevant decommussioning projects

Other mitiatives taken by the NEA mclude the Seminar on Decomnussioning Policies for Nuclear
Facilities, which was orgamised i 1991, and the Analysis of the Vanability of Decommussioning Cost
Estimates * The semunar on “Decommussioning Policies™ mcludes a comparative study on experiences
of vanous countries on vanous aspects of decommussioming, such as financial, techmcal and legal
aspects ** Finally, the NEA orgamsed a Traimng Semmar for lawyers in Central and Eastern Europe on
the Legal Aspects of the Safe Management of Radioactive Waste and Decommussiomng mn 1996 which
focused pnmanly upon the regulatory aspects of decommissioning m some OECD countries ™

IAEA

In 1973 the IAEA recogmsed the necessity of incorporatng the vanous aspects of
decommissiomng mto 1ts regular programmes and of formulating and developing gwdelines,
recommendations and general principles within thas field Based on the techmcal data and the
expeniences of several research projects assembled n the reports of the IAEA Technical Commuttee on
Decommussionng, of Nuclear Facibities m 1975 and 1977, the TAEA adopted m 1980 a
Recommendation entitled “The Basic (or Three) Stages of Decomnussioning™ © This Recommendation
has served as a basis for other technucal and safety gindelines on decommussioning on an international as
well as a national level It proposes that three basic stages of decommussioning can be distingmished wath
regard to decontamunation, dismantling and waste management Although these stages refer to different
phases 1n the decommussioning process, this does not necessanily imply that each stage must follow n
sequence or that a specific stage has to be accomplished before another can begin  Each of the three
decommussioning stages can be defined by two charactenstics the physical state of the plant and 1ts
equipment, and the surveillance necessitated by that state

Stage One, the so-called “storage with surveillance™ phase, follows shortly after the shutdown of
the reactor, durning which preparations for decomnussioning activities take place following those taken
during the operations phase and 1n the transitory phase to decommussioning The first stage will consist
of mimmal decontamination, draining of hiquid systems and the disconnecting of operating systems The
reactor will be completely defuclled and all heat transport fluids will be removed, but the reactor vessel
will be kept as 1t was dunng operation with all mechanical openings blocked and sealed Dunng this
penod, physical and admimistrative controls will assure limted access, whereas continued surveillance

19 OECD/NEA, Decommissioning of Nuclear Facilites An Analysis of the Vanabihity of Decommissioming Cost
Estimates (Pans 1991), OECD/NEA Semmar on Decommissioning Policies (Pans 1992)

20 See also the 1991 intemnational semunar Decommussioning Policies for Nuclear Facilities Proceedings of an
International Serunar, 2-4 October 1991 (Pans, 1992)

21 OECD/NEA, Seminar on the Legal Aspects of the Safe Management of Radicactive Waste and Decommissioning
Cemavoda, 26-30 August 1996 Regulatory Aspects of the Decommussiomng of Nuclear Installations i some OECD
Countnies Belgium, Canada, France, Germany Raly, Japan, Spamn, Sweden, Umted Kingdom, United States
(July 1996)

22 See Techmcal Commuttee Meeting on Decommissioming of Nuclear Facihties Techmcal Documents IAEA-179 (1975)
and IAEA-205 (1977) and see Factors Relevant to the Decommissioning of Land-Based Nuclear Reactor Plants,
IAEA Safety Senes No 52 (Vienna 1980)
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and mamntenance will allow careful removal of nuclear fuel and of non-radioactive and low-radioactive
matenal °

Stage Two mvolves the so-called “restricted site use”, during which all equipment and buildigs
which can be easily dismantled are removed or are decontanunated and made available for other uses In
this wasy the main structure of the plant will be dismantled to the smallest possible size whereas parts
that are still contaminated remain sealed and under surveillance, subject to regular controls 1 addition
to pentodic surveillance of the environment

Finally, Stage Three, the so-called ‘unrestnicted site release”, will follow the second stage after a
peniod of about 25 to 100 years and volves the complete dismantling of the remaimng structure The
remamng matenial, equpment and buldings will be further decontaminated, or removed 1if
decontam:nation 1s not feasible in a specified short tme Limat, in order to release the newly  green field
site " without access restrnictions and to make it available for re-use

Apart from the classification of the “Basic Three Stages™, the IAEA also developed a report on the
Regulatons Process for the Decommissiomng of Nuclear Facihies which has been published 1n Safens
Senes No 105 The general aim 1s to provide nahonal legislators with a set of basic principles to gmde
the creation of rules on decommissionng within the existing nationai legal framework with special
emphasis on the protection of the pubhic and workers aganst radiation exposure *

In addition, the IAEA has published many reports on decommussioning”, such as the techmical
reports of 1983 and 1985 on decontamunation, the techmcal reports of 1986 and 1987 on technologs
and safety aspects of decommusstomng, and finally m 1995 a techmical report on  Safe Enclosure
which describes and assesses safe enclosure as a precursor to dismantling a nuclear installation * It 1s
generallv  recognised that the recommendahons of the IAEA wm the field of decommussioning

23 Sec I4EA Safety Sertes No 52 supran 14 atpp 34

24  The Safety Senes No 105 gudehnes are based on three presumptions
1) the existence of specific national nuclear legislation which regulates the site location concept construction
initation and operanion of a nuclear installation
2) the spectal aspects of decommissiomng which deserve special attennion n the nanonal legisianon mvohe
decommussiomng planming (imhal planmng, ongowng plammng and final plemming) decommussioming facilitating
decommssiomng costs and financial planmng and post-decommissioning consideranions
3) the existence of a regulatory body to inspect control and regulate the activites of the hicensee with regard 10 its
decommissiomng plan and to enforce the legislatton The IAEA gwidelines define quite explicitly the manner in winch
the legal relationship and the duty to cooperate between the licensee and the regulatory body should be carred out

25 Apart from the techmcal reports the IAEA also pubhished Decommussioning of Nuclear Facihiies Proceedings of a
Symposium (IAEA Vienna 1978) IAEA Safety Senes No 52 Procedures and Data Factors Relevant to the
Decommussiomng of Land-Based Nuclear Reactor Plants (IAEA, Vienna 1980) IAEA Safetv Senies No 74 I4Ed
Safetv Guides Safety in Decommissioning of Research Reactors (IAEA, Vienna 1986) IAEA Safety Senes No 10>
Safety Guides The Regulatory Process for the Decommussioming of Nuclear Facilities (1AEA, Vienna 1990)

26 Technical Reports Senes No 375 Safe Enclosure of Shut Down Nuclear Installations (IAEA Vienna 1993) See also
inter alia Techmical Reports Senes No 230 Decommissiomng of Nuclear Facilities Decontamination Disassembh
and Waste Management (IAEA, Vierma 1983) Techmical Report Senes No 249 Decomtamination of M\uclear
Facilines to Permut Operation Inspection Maintenance Modification or Plant Decommssioming (IAEA Vienna
1985) Techmical Reports Senes No 267 Methodology and Technology of Decommussioning Muclear Facilities
(IAEA, Vienna. 1986), Techmical Reports Senies No 278 Merhods for Reducing Occupanional Exposures During the
Decommissioming of Nuclear Facilities (IAEA, Vienna 1987) Techmical Reports Senes No 293 Factors Relevant to
the Recycling or Reuse of Components Ansing from the Decommussioming and Refurbishment of MNuclear Facilities
(IAEA Vienna 1988) Techmical Reports Senies No 286 Decontamunanon and Demolition of Concrete and Afetal
Structures Dunng the Decommissioning of Nuclear Facilities (IAEA, Vienna 1988)
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comprehensively and thoroughly deal with all of the vanous aspects of decommissioming and for that
reason can be used as a basic model for the development of national legislation on decomnussioning

II. EXISTING INTERNATIONAL LAW ON DECOMMISSIONING

As yet, no international agreements exist which regulate the vanous aspects of decommussioning
However, there are currently a few internabonal conventions, erther mn the process of revision or
advanced process of development, which touch upon the 1ssue of decomnmussioning although 1t 1s as such
not the main subject of these instruments Decomrmssiomng 1s, for mstance, bricfly referred to 1n the
1994 Nuclear Safety Convention as an aspect of nuclear safety in general Secondly, the draft
Convention on the Safety of Radioactive Waste Management discusses decommussioning from the pomt
of view of radioactive waste generated by the shutdown and dismantling operations of nuclear facihnes
Fumally, within the Pans Convention or Third Party Liability mn the Field of Nuclear Energy,
decommissiomng has also been noted with regard to the inclusion of nuclear mstallations n the process
of being decommussioned tn its general hability regime

1 Nuclear Safety Convention

Although the Nuclear Safety Convention does not deal with decommussioning expressis verbis, 1t
does contain a few articles which indirectly cover this subject The Nuclear Safety Convention was
adopted at the Dsplomatic Conference held at IAEA Headquarters m Vienna from 14 to 17 June 1994 7
The Convention, which entered into force 1n October 1996, covers land-based civil nuclear power plants
and aims to maxamuze safety at nuclear power plants  The mamn incentive for drafting the Convention
was the general concern about the safety of nuclear reactors mn the CEEC/CIS It 1s 1n thus perspective
that the Nuclear Safety Convention was considered an effective mnstrument not only to improve but also,
if necessary, to shut down hazardous plants in order to comply with the nuclear safety standards of the
Convention * The fact that decommussioning 15 ncluded within the Convention can be mferred from
Article 2(1) which defines a nuclear mnstallation 1n a negative sense It provides that all civil nuclear
power plants fall within the scope of the nuclear safety regime of the Convention, unless such plant
“ceases to be a nuclear mstallation when all nuclear fuel elements have been removed permanently from
the reactor core and have been stored safely in accordance with approved procedures, and a
decomnussiomng programme has been agreed to by the regulatory body” > This imphes that those
nuclear facilities which are in the process of being decommuissioned, at least those in Stage One of the
IAEA Basic Three Stages, the so-called “storage with surveillance” phase, would fall under the nuclear
safety regime of the Convention To what extent the second and third stages would be regulated by the
provisions of the Convention 1s, however, unclear Considenng the fact that these stages are difficult to
separate, coverage of parts of Stage Two and Three mught be possible and desirable

27 See Imernational Nuclear Safety Convention Ready for Adoption in June, Press Release IAEA/1265 of 4 May 1994
The final text of the International Nuclear Safety Convention was adopled dunng the meeting of delegations from 83
member States and four international orgamizations See IAEA Convenes Conference to Adopt Nuclear Safety
Convention Press Release IAEA/1274 of 15 June 1994 Sec also OECD/NEA, Preparatory Work on the Nuclear
Safety Convention, 53 Nuclear Law Bulletin No 102, June 1994

28 See JAFEA Bulletin No 2 1994 pg 39

29 M L Ryan and A MacLachlan Debate Over Content and Scope of Safety Convention Continues Vol 33 (16)
Nucleomes Week of April 16 (1992) at p 6, see also O Jankowitsch, ‘The Convention on Nuclear Safety’
54 Nuclear Law Bulletin 9 December 1994

30 Arucle 2(1) of the Nuclear Safety Convention
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Article 6 of the Convention further provides that in case safety upgrades cannot be achieved. each
Contracting Party 1s obhiged to implement plans “to shut down the nstallation as soon as practicalls
possible” " In thuis manner, the Convention mtroduces an obligation to promptly decommussion
irreparably unsafe nuclear installations which, until the reactor 1s completely and permanently defuelled
and its nuclear fuel elements safely stored, will be governed by the provisions of the Nuclear Safets
Convention This means that the first phase of decommussiomng shall be governed by the trean
provisions on the pnonty of safety, assurance of adequate financial resources and quahfied staff
account of human capabilihes and liitations, quality assurance, assessment and venfication of safety

radiation protectton of workers and the public and the assurance of on-site and off-site emergency
planming and response

2 Draft Radwactive Waste Convention

More emphasis on decommussioning was put i the “Travaux Preparatoires’ of the draft
Convention on the Safety of Radioactive Waste Management [and on the Safety of Spent Fuel
Management], the negotiations for which started m July 1995 under the auspices of the [AEA The
Radioactive Waste Convention, which complements the Nuclear Safety Convention, 15 intended to
promote the safe and environmentally sound management of radioactive waste and wall cover storage
transport, treatment and disposal of radioactive waste * Because the decommussiomng or shutdown of
nuclear mstallathons necessanly mvolves the generation of substantial amounts of radicactive waste
which will have to be safely managed and stored, the Radwactive Waste Convention could not but touch
upon the 1ssue of decommussioning  Since the waste volume as a result of decommissioning of a nuclear
facility 15 of the same order of magmitude as the waste volume dunng operation produced throughout the
normal hfeume of the faciity, the availlability of disposal sites for radicactive waste (low and
mtermediate level) 1s of the utmost pnonty m those countnes which are choosing decommissioning
strategies * It 15 therefore essential that the regulations for radioactive waste management should be
associated with regulations for decommussionmg m order to assure a comprehensive legal and regulators
system Decommussioning under the current version of the draft Radioactive Waste Convention 1s
defined as “all steps leading to the release of a radicactive waste management facility from regulators
control”, which “mncludes the processes of decontammnation and dismanthng” * This means that the
Contracting Partics to this Convention will be obliged to ensure that the general safety requirements and
regulatory and legislative obhgations m this respect shall also be applicable to nuclear facilites being
decommussioned ** In addition, the principle that the pnme responsibility for the safety of radioactne
waste will he with the licence holder will be extended to the penod in which the facihitv 1s
decontaminated and dismantled * Accordmgly, the residual responsibility stipulated 1n the Convention

31 Artxle 6 of the Nuclear Safety Convennon adds that. “The timing of the shut-down may take into account the whole
energy context and possible alternatives as well as the social environmental and economuc mpact  This basicalls
offers States which are dependent upon nuclear energy to generate electncity such as Lithuama the possibility to
delay decomrussioning of unsafe nuclear installations 1f their socio-economic situation and the absence of alternatives
on a short term so demands

32 See Preamble and Article 1 of the Fourth Workang Druft of a Convention on the Safety of Radioactne Waste
Management fand on the Safety of Spent Fuel Management] prepared by IAEA Group of Experts on a Convention on
the Safety of Radioacive Waste Management, IAEA Doc RWSC 5 DRAFT 4 1996-07-29 See also Internationaj
Newsbnef 38(2) IAEA Bulletin (Vienma. 1996) at p 42 IAEA Group of Experts on a Convention on the Safetv ot
Radicacuive Waste Management, Report by the Chairman of the Group of Experts on a Convention on the Safen of
Radicactive Waste Management fourth meeting 24-28 June 1996 (3 July 1996) at paras 4-5

33 See Decommussioming Nuclear Power Plants, NEA Isswe Brief No | (February 1987)

34 Arucle 2(b) of the Fourth Draft Radioactive Waste Convention supran 32 atp 3

35 Articles 4-7 of the Fourth Draft Radioactive Waste Convennon, supran 32 atpp 7-9

36 Article 8(1) of the Fourth Draft Radioactive Waste Convention supra n 32 at p 9 One delegation howeser
proposed an amendment of the defimtion of decommussioming so that it would be explicit that it covers
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upon the Contracting Party to ensure that each such licence holder meets its respoasibility, in addition to
the responsibihty imposed upon the Contracting Party 1n case there 1s no hicence holder or other
responsible party, will also be apphcable to the decommussioning phase *

The same 15 true with respect to the provisions of the Radioactive Waste Convention concerning
financial resources The Convention explicitly requires a Contracting Party to ensure the provision of
financial resources which would “enable the appropnate mstitutional controls and monitoring
arrangements to be continued for the penod deemed necessary following the closure of a disposal
facility” * This would imply that funds must be available, financed either by the heensee or by the State
itself or jontly, to ensure any costs of decommussioning, mcluding habihty claims resulting from
potential nuclear damage

3 Pans Convention

Although decommussioning of nuclear facilihies 1s not exphcitly mentioned 1n the Pans Convention
on Third Party Liability in the Field of Nuclear Energy, nor 1s it the subject thereof, it has been
mterpreted to cover those nuclear mstallations which have permanently ceased operations In 1987 the
NEA Steening Commuttee for Nuclear Energy explicitly agreed that the “provisions of the Pans
Convention should be mterpreted as covering nuclear mstallations m the process of decommissiomng” *
This means that the third party hability regime established under the Pans Convention will be applicable
to the operator of a nuclear mstallaton that has been shut down Durnng the process of
decommussioning, hability wall therefore rest upon the operator or licensee, which means that he will be
obliged to carry appropniate liability insurance up to the stipulated hability hmit This decision,
however, did not reflect the fact that the reduced nsk represented by the facikty due to its shutdown
could or should have a mihgating effect upon the extent of mandatory financial security and habilsty
hmit For that reason the Steering Commuttee decided m 1990, on the basis of Article 1(b) of the Pans
Convention, that a Contracting Party may cease to apply the Paris Convention to a nuclear mstallation
bemg decommussioned, provided that it must have permanently ceased operations, be completely
defueled and remain under control of the competent national authonty, which should ensure
maintenance of appropnate provisions for confinement of radioactivity, and, finally, provided that the
specified technical cnitena are satisfied “ This means that the decision to exclude facilities 1 the process
of being decommussioned from the scope of the Pans Convention 1s left to the Contracting Parties,
whereas the techmcal cntena for this option ensure that the nsks presented by the relevant facility are
mumnused to the extent that continued application of the Convention 15 no longer warranted” Simular
provisions on the possible exclusion of nuclear nstallations being decommissioned have been proposed
in the draft Protocol to Amend the Vienna Convention on Civil Liabsksty for Nuclear Damage *

decommussionung of all nuclear facilites and not jusl management facilities for radicactive waste or spent fuel In
addition the defimtion should also cover the adequate regard for protecting workers the public and the environment
from the harmful effects of radiation

37 Article 8(1) and (2} of the Fourth Draft Radioactive Waste Convention, supran 32 atp 9

38 Article 9 of the Fourth Draft Radioactive Waste Convention supran 32 atpp 9-10

39 See OECD/NEA, Panis Convention - Decisions Recommendanions Interpretations (Pans 1990), Section 4 Defimion
of “Nuclear Installation”, at p 6

40 See OECD/NEA, Pans Convention - Decisions Recommendations Interpretations (Pans 1990) Section 7 Possibihity
of Excluding Installations Being Decommussioned, at p 8, and see thidem Annex HI Contracting States Authonsed to
Exclude Installations Being Decommussioned, at p 22

41 NE(90)7 Panis (14 March 1990)

42 Sce Article 3(6) of the draft Protocol to Amend the Vienna Convention on Ceovil Liabihity for Nuclear Damage which
amends Article I{2) of the Vienna Convention, IAEA Doc protocol rev 1996-06-26, incorporating the amendments
made at the 15th Session of the Standing Commuttee atp 3
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completely shed lns hability or ﬁnancnai secunity obligations dunng the decommussioming process, but
merely that he wall be released from the stringent habitity hmits and mandatory msurance obligations
under the Panis Convention

HI. EXISTING NATIONAL LAW ON DECOMMISSIONING
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explicitly developed 1n the USA In Germany the legislation 1s imited to the hicensing procedure and the
management of radioactive waste The UK, on the other hand, pronides an example of how the problem
of decommussiomng has been solved within 1its exasting legislation on the safety and licensing of nuclear
mstatlations

1 The United Kingdom

There are about 10 nuclear facilities m the UK that are permanently shut down, virtuallv all of
wiuch are n the process of bemng decommussioned In the UK, the comstruction, expansion or
exploitation of a nuclear facility with a capacity over 50 MWe 1s regulated by Section 36 of the
Electnicity Act of 1989 and the Town and Country Planning Act of 1990, m addition to the required

approval of the Secretary of State for Trade and Industry, who can, 1f he considers it necessary, require
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decommussiomng activities has been imphcitly based on the existing legislation apphicable to nuclear
installations, to the extent that 1t can be adapted to the decommussioning process For nstance, the 1974
Health and Safety at Work Act, the 1965 Nuclear Installations Act and the 1971 Nuclear Installations
Regulations, established on the basis of the 1965 Act, largely govern the safety and Licensing of nuclear
nstallations

According to the 1974 Act, the Health and Safety Executive 1s responsible for regulating and
Icensing all commercial nuclear mstallations These responsibilities have been largeh transferred to its
division, ihe so-calied Nucicar insialiations inspecioraic (NiI) The NIl has broad discretion wiih
respect t0 hcenses and site-inspection n the mterest of nuclear safety in general The NII can attach
conditions to the imitial heence, as well as 1ssue additional ones, not only dunng the hfetime of the
nstallation, but also during the hcensees’ peniod of responsibility ® This peniod 1s defined by Section
5(3) of the 1965 Nuclear Installations Act It starts with the grant of the inhal licence and terminates
the moment the Health and Safety Executrve mforms the lhicensee that there has ceased to be am
radiological danger n relation to the site or any of its remaming structures Durning this penod the
licensee 15 responsible for all activibes on 1ts site and can be held hable for possible resulting damage
Whilst decommussioning activiies will take place within such peniod of responsibility the same
conditions are applicable This means that the hicensee will be responsible for decommussioning costs
and will be hable for any resulting damage according to the 1965 Act’s basic provisions on nuclear
third partv habaliy “

43 The UK has recently introduced a standard license for all major civil nuclear sites which contamns 35 conditions
providing the necessary safety related requrements m respect of design, construction, commmssiomng and operational
stages of the mstallation Condlum35mqmmthathoenseesmakeadequatearmnganmtsfm‘decmnnusm
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decommissioning, and the State has to support up to an amount of 300 nulhion SDRs
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Although there 1s no special legislation concerning radioactive waste from decommissioning, some
general rules are apphcable on the basis of the 1993 Radicactive Substances Act, which governs
radicactive waste in the UK The 1993 Act authonses the Department of Environment and the Ministry
of Agriculture, Fisheries and Food to control and mnspect the management of radioactive matenial, acting
as a parailel to the system set out n the 1974 and 1965 Acts *

2 Germany

In Germany, where about 15 nuclear mstallations have been shut down and await complete
decommussioning, the existing nuclear legeslation offers more concrete possibilities to govern the
decommussioning aspect of nuclear mnstallations The Afomgesetz has been made more surtable to deal
with the vanous stages of decommussioning The new paragraph 3 of Article 7 of the Atomgesetz aims
at preventive governmental control of decommussiomng activities by requnng a specific hicensing
procedure for the “Sullegung”, “sichere Einschlufl” and “Abbau™* To this extent, the specific
requirements of the operating licence will be, by analogy, applied to the decommussioning process,
jeading 1 practice to vanous mterpretation problems due to differences mn the condition of the
mstallation during the operating and decommussioning phases The “Beseifigung”, on the other hand,
takes place during the whole decommussioning process In fact, it refers to the management of waste
produced, inter alia, by the “Abbau” phase and aims to release the site for unresincted use taking the
health and safety of the public nto consideration According to Article 9a(1) of the Atomgesetz, all
radioactive waste produced dunng the decommmssiomng process must be processed or stored (final
storage) “schadlios”, 1 ¢ without any damage The licensing procedure further requires decommissioning
planning according to the Atomrechtliche Verfahrungsverordnung whch, although its scope 1s limited
to the general operating licence procedure for nuclear faciliies, has been used, by analogy, for
decommussiomng activities However, there does not exist a specific required form and content of such
decommussioning plans, which, therefore, mught vary considerably in the different “Bundeslander” of
Germany Also, the planning and availability of funds to cover the costs and financing of
decomnussioning 1s not regulated by the Atomgesetz © With regard to hability for damage resulting
from decommissioning activities, a specific provision 1s lacking, and the hability will therefore have to
be regulated by the general provision of stnct and unkmited hability of the hcensee” Nevertheless, the
German Atomrechtliche Deckungsvorsorge Verordnung requires operators of mstallations to msure
themselves up to a certamn limt with respect to accidents that might occur during the decommussioning
process Articte 12 of this Ordinance allows the operator to reduce his limut of hability insurance dunng
the decommussioning of the wnstallation to a certain amount dependent upon the residual nsk of the
mnstallation

45 Further regulation 1s found mn conditions 32 and 33 of the standard license, that requres the hicensee to mmmuse of
radicactive waste and dispose of such waste that has been accumulated or stored on the site See supra
n 44

46 This refers to 1mbial shuldown of the reactor mtial decontamination and dismanthing with safe sealing of the mam
structure and final dismantling and removal of equpment and butldings for restricted site use

47 The obligation to assure early financing of projects such as the decommussioming of nuclear mstallations, 15 not
regulated by the Aromgesetz but 15 based on national trade law, 1 ¢ Article 249%(1) of the Handelsgesetzbuch * (Trade
Rules)

48 The maximum amount of financial secunty of 500 milhon DM 15 covered by a first layer in which each operator 1s
obliged to cover a limit of 200 mullion DM by third party habihity insurance and a second layer in which the amount
between 200 and 500 nulhon DM 1s provided by a contract jomntly subscnibed to by all nuclear power plant operators
m Germany For claims of damages up to 1000 million DM for which financial security 1s unavailable, the operator
will be indemmified for 75 per cent by the federal authoniies and 25 per cent by the Land i which the mstallation 1s
situated
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3. The United States of Amenca

In the United States of America a total of 18 nuclear nstallations have so far been shut down and
await complete decommussiomng According to the 1954 Atomuc Energy Act, the supplemental 1974
Energy Reorgamsation Act and the 1969 National Environmental Policy Act, the regulators bods
responsible for the control, regulation and hcensmg of civil nuclear facilities 1s the Nuclear Regulators
Comnussion (NRC)® As an independent agency, the NRC 1s authonised to develop and enforce
regulations, set up guidelines and standards, heensing, control and mvestigate civil nuclear installations
in the USA The hcensee will have to submit an application to the NRC for a construction permut and an
operating hcence 1f the NRC considers the application 1n comphance wath the specific requirements of
the Atomic Energy Act and 1ts own requirements, the operating licence will be granted for a maxumum
peniod of 40 years * After this penod, the licensee will exther have to apply for a renewal of his licence
or submit an application for termmation of the hicence * Before granting a hcence, the NRC will
conduct a public mquirv The NRC will termunaie a hicence when the facility 1s decommussioned in
accordance with the approved decommussioming plan and the order authonsing decommussioning and
when the site and facilitv are sustable for unrestnicted use *

This legislation proved to be nadequate and for that reason the NRC developed a special
regulation which amended several existing provisions of the Code of Federal Regulations and which
entered 1nto force on 27 July 1990 ® Under the US regulatory system, decommussionung is treated as a
condition for the termunation of the operating licence, which puts an end to the hicensees responsibilits
with regard to both the site and the facility or its remainng structures As a consequence of the special
structure of the Code of Federal Regulation, the subject of decommussioning 1s not regulated in one
single body of rules but in a very rudimentary way The Regulation of 1988 consists of provisions
covering the planming, financing, time limits and environmental aspects of decommussiomng activities
Charactenisic of this regulabon 1s the specific requement for submussion of a  Prelumman
Decommussioning  Plan® (PDP) five years before the planned decomnussioning of the nuclear
installation This PDP should specifically set out

a) the decommissioning alterative to be used,

b) the major technical actions necessary for safe decommussioning,

c) the current situation for disposal of high-level and low-level waste,
d) the residual radicactivity critena, and

¢) the other site-specific factors affecting planming and costs ™

Two years after the termination of operational activities and at least one year before planned
decommussiomng of the nuclear faciity, the hcensee will have to submit an application for the

49 1954 Atomc Energy Act as amended (68 Stat. 919, 42 USC 2011) 1974 Energy Reorganisanon dct as amended
(88 Stat 1242 42 USC 580) 1969 National Environmental Policy Act (83 Stat 852) as amended

50 10 CFR Part 50 Section 50 51

51 10 CFR Part 54 and 10 CFR Part 50, Section 50 82

52 10 CFR Part 50 Section 50 82(f)

53 On 27 June 1988 the NRC amended some provistons of the Code of Federal Regulations (CFR Parts 30 40 >0 51 70
and 72) which established more specific requirements for decommssiomng the so-called General Requirements for
Decommssiomng, of Nuclear Facilitres which entered mto force m July 1988

54 10 CFR Part 50 Section 50 75(f)
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termunation of his operating heence accompamed by a “Proposed Decommussioning Plan” (DP) In this
respect, the three decommussionmng alternatives (DECON, SAFSTOR, ENTOMB), which are developed
and defined by the NRC but not implemented m the 1988 Regulation, are of importance to the DP
licensing procedures This DP should define

a) the decommussioning alternative to be used and a descniption of activities mvolved,

b) a description of controls and limits on procedures and equipment to protect public health and
safety,

c) a description of the planned final radiation survey,

d) an updated cost estimate for decommussioning, comparnison of the estimate with present funds set
aside, and plan for assuning the availability of adequate funds for the completon of
decommussioning, and

¢) a descniption of technical specifications, quality assurance, and physical security plan provisions
in place during decommussioning **

The NRC will determune whether the PDP or DP 1s in comphance with the requirements of the
1988 Regulation and can attach certain conditions to the hicence The hicensee 1s furthermore required to
assemble updated techmical and safety data in an identified location until the operating licence 1s
termmated by the NRC * In addition, the costs and financing of decommussioning activities have been
exphcitly regulated taking the type and size of the reactor mto consideration ™

In 1996, the NRC amended 1ts regulations (61 Fed Reg 3927), effective as of August 28, 1996
The new Rule 1s intended to provide the licensees of nuclear power reactors with a simple and flexible
procedure mn implementing the decommussiomng process, especially with regard to premature closure
Smce several hicensees had permanently ceased operations earhier than expected without the submission
of a decommussionmng plan, and these licensees often requested exemptions from safety requirements due
to the reduced nisk of accident because there was no longer fuel 1n the reactor, the NRC believed that
amendments were necessary to bring increased efficiency and umformuty to the decommussiomng
process These amendments aim to clanfy ambiguities in the current regulations, to codify procedures
and terminology used mn adjudicatory decisions of the NRC, and to increase public information and
participation about decommussioning

In effect, the new Rule ehimuinates the need for a hicensee to submit a decommussioning plan for
approval prior to undertaking any decommussiomng activity Under the new Rule, the NRC instead
requires the licensee to submit two separate certifications, one of which certifies that the hicensee intends
to permanently cease operation and the other, that all fuel 1s permanently removed from the reactor
vessel This would entitle the hicensee to a fee reduction and ehmunate the obligation to follow certam

55 10 CFR Part 50, Section 50 82(a) and (b)

56 10 CFR Part 50, Section 50 75(g)

57 10 CFR Part 50, Section 50 75

58 The NRC proposed amending the regulations 1 10 CFR Parts 2, 50 and 51 The proposed rule was published m the
Federal Register on 20 July 1995 (60 FR 37374), see JR. Tourtellotte, New Decommissioning Regulations n the
Unmited States (August 1996), Rulemakmng Issue at pp 24 See also Chapter “National Legislative and Regulatory
Actvities” m this Bullenin
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requirements needed only during reactor operation ” Once both certifications have been submutted, the
hicensee would be required to submit, withn 2 years after certification of permanent cessation of
operation, a post shutdown decommussioning activity report (PSDAR) that specifies decommussiomng
activity schedules, estimated decommussioning costs and an assessment of environmental
considerations “ The NRC would then publish the PSDAR and make it available for public comment
duning a meeting arranged by the NRC m the vicnity of the plant to discuss the heensec s plans ©
Ninety davs after the NRC receives the PSDAR and 30 days after the public meeting the hcensee could
begmn to perform major decommussionmng activitics without specific approval by the NRC However
such “not pnor approved” activities are subjected to certain constramnts which generallv ensure that such
heensee’s decommussioning activities are i comphance with the 1969 National Environmental Policy
Act (NEPA) These constramts prolubnt hcensees from performuing major decommussioning activities
that preclude release of the site for possible unrestnicted use, cause sigmificant environmental impacts
not previously reviewed, or result mn a lack of reasonable assurance that adequate funds would be
available for decommussioming © If complied with, the new Regulations would enable licensees to draw

on their decommussionang trust funds, which are required by the NRC, without prior approval

With respect to those reactors that are permanently shut down and have no fuel in the reactor
vessel, the operating reactor requirements were eliminated or revised The revised Regulations require
that before completing decommussioming and within a storage penod up to 60 years, the hicensee must
submmt an apphcation to the NRC to termunate the heence, along with a detailed heence termunation
plan Sumiar to the PSDAR procedure, this plan will be pubhished, available for public comment and
discussed 1n a public meeting After completion of a heanng and the NRC’s satisfaction of proper
implementation of the approved plan, the NRC would terminate the licence ©

The 1982 Nuclear Waste Polcy Act regulates radwoactive waste management from
decommussioning activities and channels the pnmary responsibility for intenim storage and its costs to
the generators and owners of high level waste and spent fuel until they are accepted by the Department
of Energy, responsible for permanent disposal With respect to low level waste, the responsibilits will be
shifted to each State in which such waste 1s generated by decommussioning activities *

Special provisions concerming hability for damage ansing out of decommussioning activities are
lacking and wall be governed by erther the Price-Anderson Act or by tort law providing for strict habilits
mmposed upon the licensee for nuclear damage ansing from a nuclear mnstallation ©

59 10CFR 50 82(a)1)

60 10 CFR 50 8(a)4) This PSDAR requrement 15 simular to the current requurement for a storage decommuissioning
mode followed by a more detaled requirement of a license termination plan

61 See Tourtellotie New Decommussiomng Regulations supra n 60 Attachment 4 NRC Rewision to General
Requirements for Decommssiomng Nuclear Power Plants at pp 2-3

62 See Final Generic Environmental Impact Statement on Decommussioning of Nuclear Facilines NUREG-0586
US Nuclear Regulatory Commussion, Office of Nuclear Regulatory Research (Washungton D C  August 1988) See
also Tourtellotte New Decommussiomng Regulanons supra n 60 Attachment 2 Fina! Regulatorv Analvsis at
pp 79

63 See Tourtellote New Decommussioning Regulations supra n 60 Attachment 4 NRC Rewision to General
Requirements for Decommissioming Nuclear Power Plants, at pp 4-5

64 Sec the 1982 Nuclear Waste Policy Act (Public Law 97-425) as amended by the 7987 Nuclear Waste Polic
Amendments Act (Public Law 100-203) m respect of high ievel waste as implemented in the NRCs Regulation
10 CFR Part 60 Disposal of High Level Radioactive Wastes in Geologic Repositortes, and see the 1985 Low Level
Radioactive Waste Policy Act which regulates the management of low level radioactive waste

65 Under the Price Anderson Act the hoensee must mamntam primary financial protection of $200 muthon (pnivate
msurance) for third party habihity clamms, supplemented by secondary financial protection up to an amount of
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The US 1s also developmg new regulations concermng “Radiological Cntena for
Decommussioning” and “Clanification of Decommussioning Funding Requirements™ *

The 1988 Regulation 1s especially interesting due to the provisions defimng the permutted methods
of decommussioning, the so-called decommussiomng alternatives, which constitute a suitable and
comprehensive model for the development of national legislation i the field of decommussiomng of
nuclear mstallations For that reason, these alternatives will be discussed m more detail, together with
the NEA review on the factors of decommissioning strategies

4 Conclusion and Comparnison with IAEA Gudehnes

From the above, 1t can be concluded that Germany and the UK, as with other OECD countnes,
have opted to introduce less detailed provisions on decommussiomng n the context of the general
hicensing procedure and control of nuclear installabons, unlike the Umted States, where the
decommussiontng process 18 regulated by more specific provisions All three countnes, Germany, the
UK and the US, recogmse a certain division of decommssioning into three stages Whereas the UK
rehes on the IAEA Basic Stages which determine different situations after decommussiomng activitics
have taken place, the stages of decommuissioning adopted by the US and Germany refer to altcrnative
methods of decommussioning With regard to the planming of decommussioning projects, only the US
has developed speafic legislation which 18 largely 1 comphance with the gwidelines set up by the
TAEA Both Germany and the UK have no specific legislation 1n thas field, although the “planning”
conditions attached by the national regulating body to the licensing procedures of decommissioning 1n
the UK are largely based on the IAEA gwidehnes Only the US has developed specific legislation
with regard to the costs and financing of decommussiomng activities and the ttme linuts for
decommussioning 1n accordance with the IAEA gumidelines The obligations and responsibihiies of the
hicensee and the regulatory body and their relationship to each other are basically sirmlar 1n all of the
examined countries and are 1n line with the IAEA guidelines

IV RESPONSIBILITY AND INSURANCE FOR DECOMMISSIONING

The responsibility for decommissioning a commercial nuclear factlity rests, in princrple, with 1its
heensee The regulatory body (such as the NRC) wall be responsible for regulatory and policy gwidance
according to the relevant legisiation It 1s the licensee who will have to bear the costs of the varous
aspects of decommussionmng and he will be stnctly hable for any nuclear damage resulting from
decommussioning 1n the same manner as under the regular nuclear hability laws based on either the
Pans or the Vienna Convention, although both Conventions refram from explicitly mentoning
decommussioning

In addition, the costs of decommussiomng must be covered m advance and are the responstbility of
the operator There exust several methods of financing these costs, depending upon the circumstances of
each nuclear facility and its national regulatory regime Most countries have provided for a fund to

$75 5 mulhon per nuclear mstallation, to a maximum of just under $9 bithon. 10 CFR 140 11{a)X4) Accordmng to the
NRC's Regulations each nuclear facihty heensee must mamtain §1 06 billion 1 property damage msurance to cover
decontarmnation 1n case of an accident 10 CFR 50 54(w)

66 Because no provision requires hability coverage dunng decommussioning the NRC has pubhshed a petition that 1t
would waive mandatory msurance for puclear facilities which are shut down, defuelled and awaiting decommussiomng
See Docket No PRM-50-57 of 2 October 1991
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assure the availabihity of financing, which the operator 1s obliged to set up etther at the start of the
plant s operation or durmg the planning of the decommussioning ©

A mechamsm 1s required for assuring the funding of decommussioning expenses, including those
for premature closure of the facity, or altematively, funds to cover costs of premature
decommussioning 1n the event that other mechamsms provided by the msurers were msufficient
Insurance coverage will largely depend upon the esimated costs of decommussioming, with vanations
ansing from different countries and regions, vanous methods of decommussioming, avatlability and costs
of waste disposal and the vanous types of nuclear facilities to be decommussioned These costs will 1n
general, nclude the costs of the post-operational phase, decontamunation, dismantling, transport and
management of radioactive waste Insurance coverage will also depend on the actual nsk of the
installatton This nsk can vary due to the changing condiions of the nstallation after vanous
decommussionings activities have taken place

To the extent that the Pans Convention covers decommussiomng, its third parts habilitv regime
including channelling of hability to the operator, habihity limits and mandatory financial secunts would
also be apphicable to operators or licensees of nuclear faciihes being shut down or dismantled
However, 1f such facility has been removed from the coverage of the Pans Convention, the operator or
licensee might be faced with relanively ugh lability and insurance obligations considenng his inabilits
to rely upon the three tered funding regime of the Brussels Supplementary Convention

There have been some suggestions that it would be preferable to transfer responsibilits for
decommussioning  operations to respecive Governments, especiallv in respect of the long-term
management of radicactive waste ® Such suggestions have, however, never found significant support
since many States do not wish to assume such responsibibity, preferning to impose 1t upon the nuclear
mndustry

V CONCLUSIONS

Hawving determined a proper defintion of nuclear decommussioning, its general, technical and legal
aspects, this article sets out general parameters for an appropnate legal framework for decommussioning
which should be developed within national legal systems to ensure a safe and appropnatels supenised
decommussiomng procedure While such a legal framework will have to be adapted to the specific
structure and charactenstics of existng national nuclear law, its basic elements should include
provisions which conform to the techmcal and regulatory guidelines developed by the vanous
mternational bodies, such as the NEA, Euratom and the IAEA From the comparative studv on exasting
regulations m the field of decommussionng m the UK, Germany and the United States it can be
concluded that, apart from categonsing the decommussioning process m basic stages each of which
should be regulated by a specific set of safety and regulatory provisions, the development of specific
legislation with regard to the plannng, financing and duration of decommussioning projects in
comphance with the IAEA gmidelines seems most desirable

67 See HE Thexton (NEA) The Cost and Fiancng of the Decommssiomng of Nuclear Power Plants Scientitic
Afternoon, IAEA General Conference Seplember 1986

68 Tlus suggestion was put forward i the Polvam Report of the Expert Group estabhished by the NEA See OECD/NEA
Objectives Concepts and Strategres for the Management of Radicacine Waste Ansing from Muclear Power
Programmes (1977} at p 64 This has been adopted by for instance Belgium and Spain with ONDRAF and ENRESA
respectively
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With respect to the specific obhigations and responsibilities of the licensee and 1ts relation to the
regulatory body, each of the three national legal systems discussed exhibits a legal structure with sumlar
essential elements which could constitute a suitable model for developing a new legal framework m this
area Furthermore, the decomnussiomng altematives and strategies, as determuned by the Umites States
NRC, should be constdered as providing a wiable basis for the development of a legal framework on
decommussiomng Finally, a clear and comprehensive regime of liabiity for decommussioning should be
established which takes into account the varying stages of decommussiomng and which obhges and
enables hcensees to obtan adequate financial protection against these varying nisks of habiity Thes
means that such a regime should impose stnict habiity upon the licensee covered by compulsory
msurance, corresponding to each specific stage of decomnussioning
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The New 96/29/EURATOM Directive
on Basic Safety Standards for the Protection of Workers
and the General Public Against Ionising Radiation

By Jean-Michel Courades*

INTRODUCTION

The Councit of the European Umon adopted on 13 May 1996 Dwrective 96/2S5/EURATOM on
the protection of the health of workers and the general public against the dangers arising from 10msing
radiauon’

Radiation protection aims principally to protect the public as well as workers and patients against
the harmful effects of iomsing radiation The International Commussion of Radiological Protection
(ICRP), founded 1n 1928, defines 1ts pnmary rules and principles The recommendations of the
ICRP are revised penodically to take account of scienufic evolution 1n this field The last general
recommendations were established 1n 1990 (1 C R P 60) On the basis of these recommendations, the
European Commussion mitiated the process of revising the Basic Safety Standards Directive of the
European Union, and this led to the new Direcuve which was formally adopted on 13 May 1996 by
the Council of the European Umon This Directive 1s to be transposed within four years into
regulatory texts in each Member State of the European Umion The previous version of the “basic
safety standards,” which dates from 1980, was partially modified in 1984°

1 European Commumty Junsdiction and the Adoption of National Measures

The Treaty establishing the European Atomic Energy Community, commonly referred o as the
EURATOM Treaty, 1n Article 2 (b) provides for the establishment of umiform safety standards against
the dangers resulung from iomsing radiation Article 30 of the Treaty defines the basic safety
standards The procedure by which the Commumity adopts thesc standards 1s set out 1n Article 31

The European Community has the general and exclusive junsdiction to adopt basic safety
standards in the field of radiauon protecion Member Siates have an executive power to adopt and
mmplement the necessary measures 1n thus field within the framework of the standards Iaid down at
communmty level

*  Jean Michel Courades 15 Admmstrator at the Directorate General XI Environment, Nuclear Safety and
Civil Protection European Commission The 1deas expressed herein are solely those of the author
Official Journal of the European Communities Legislation No 159 of 29 June 1996 p 1

2 Official Journal of the European Communities Legislation, No 246 of 17 September 1980 p 1 and

Official Journal of the European Communities Legislation, No 265 of 5 October 1984 p 4

—
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The “basic safety standards” were set up for the firgt time 1m 1959 by a Council Dhrectinve’ and

A AEws aREns 22z & FJ 7

were modified several tumes thereafter to take account of the evolution of scientific knowledge
Member States do not exercise an absolute discretion 1n thus field. Rather, their actions are governed
by the general prninciples of the Commumity Direcive  This means that the adopted nauonal measures
must not undermine the rules of the EURATOM Direcuive

Unul 1986, the date of the Chernobyl accident, the only legal instruments enacted 1n the field of
radiation protection under Article 31 of the EURATOM Treaty were these basic safety measures as
well as a Directive 1n 1984 drawing up standards for the radiological protection of persons undergoing

madinal avamanabnan o troatmant Quneos than  covoral athor cnmnlamantary maaciirac have haan talan
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1n order to strengthen and complement the existing community provisions

2 Objectives of the New Drrective

The “basic safety standards” of the European Umion have always taken the ICRP
Recommendations into account, as have the recommendations of other internanonal orgamzations
acung 1n this field. The Commussion, following the recommendations of the ICR P pubhshed n
early 1991 (Publication 60), re-examined the provisions of Direcive 8G0/836/EURATOM of 15 July

1980 while taking mto account the expenence gamned 1n 11s apphicanon The European Commussion
subsequently forwarded a proposal for a new Directive 1o the Council of the European Umon

While keeping the fundamental structure of the 1980 Directive, the new Directive adopted by the
Council on 13 May 1996 pursues the following objectives

— to ensure that workers and the populatton benefit from the most scienufically-advanced
protection,

— to give radianon protecton a techmcally and scienufically sound basis and a umform
approach, while ensunng technical coherence with the recommendations of other international
orgamsanons (IAEA, OECD/NEA, WHO and ILO},

— to increase harmonisation between the Member States mn order to take account of the
existence, since 1993, of a single Market without 1nternal borders

3. Important Modifications Introduced

In view of all these elemeats, the most important modtficahions introduced mto the new Directive
are as foliows

— use of defimtions, quantties, umts, as well as weighting factors of radiation tssues and
organs whuch appear n the latest 1 C R P recommendations,

— fixing of stncter dose limats, as found mn the latest I C R P recommendations which take 1nto
account the more recent eshmates of carcinogemc risk of exposure to tomsing radianon as
well as the complex concept of health detniment,

3 Official Journal of the European Communities Legislation, 20 February 1959
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— distiinction bhetween hraguge” and “intervention” 1n the implementation of the radiation

protecuon system and a supplementary distinction between “radiological emergency” and
“lasting exposure” as far as “intervention” 18 concerned,

— mcreased ngour in the mmplementation of radiation protection pnnciples 1 the case of
“practice” by a better defimtion of the justification principle and by a remnforcement of the
optimisation principle through the introduction of the concept of “dose constraint™ related 1o a
specific source,

— 1ntroduction of radiation protection provisions m certain cases of occupational exposure o
natural sources of radiation,

- prohibition of certain unjustified uses of radicactivity, (addiion of radioacuive substances in

tha nrnrlnnhnn of fnnd tove omaments and cosmetic nrndnr‘ ¢}
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- extension of the protection provisions to be taken 1n the event of a radiological accident,

— modification of radicactivity levels connected with the conditons of authonsation, of

notificahon and of exemption provided for by the Directive

-~ ntroduction of the concept of potential exposure

4. Scope and Objectives

One will find, hereafier, comments on the various ttles of the new Directive They clanfy s

ernne and nhiartivee
SCOPC alnd OOjCLuUves

a} The scope of the new Directive (Title IT) 1s widened with respect to that of the 1980 Directive
In addiuon to “practices” and “interventions”, it includes work activiies which invelve a
sigmificant increase 1n the exposure of workers or members of the public to natural radiation
sources The condiions under which the rachanon protection system apphes are spectfic to
each of these three categones of activity

b} The notificaton and prior authonsauon regime of the practices (Title IIT) was modified 1n

urlrlﬂw(\n tn tha now valuoae nf avemntinn tha cacoac in whicrh nrane admimictratiuva antharicating
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1s requured, have been re-examned. Moreover, the conditions 1n which derogations can be
granted to the authonsation system (clearance levels) were also mtroduced for the disposal,
recycling or reuse of radioactive substances covered by such a system

¢} Title IV states three fundamental principles of radiation protection (Justification, optimsation
(ALARA) and hmatation of the doses resulting from the practices) while specifying that the
dose hmits do not apply to the medical exposure of patients or of persons who, on a pnivate
basis, support them, to the exposure of volunicers taking part in medical and bromedical
research programmes, (0 iniervenitons in cases of radiological emergency as well as to the
cmergency occupational exposures Neither do they apply to the specially authonsed
exposures, nor 1a general, to exposure to natural sources of radtation
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— for workers, the new hmt on effective dose 1s 100 mSv over five consecutive years subject to
a maximum effective dose of 50 mSv 1n any single year Member States may decide on
annual doses

— for members of the public, the new hmut for effective dose 1s 1 mSv 1n a year However, in
special circumstances, a hugher value can be permutted 1n a single year, provided that the
average over five consecutive years does not exceed 1 mSv n a year

With regard to protection durning pregnancy, provisions were amended so as to protect the
foetus as if 1 were a member of the public Lactatng mothers do not have to accept work
assignments nvolving a sigmficant nsk of bodily radioactive contamination

d) Title V for the esumation of effecuve dose and equivalent dose refers to the values and
relanonships contained 1n Annexes Il and 1il, and permmuis the Member States (o use
equivalent methods

e) Asn tie 1980 Direcuve, the fundamenial pnncipies for the operationai protecuon of exposed
workers are fixed 1n Title V1 of the new Direcuve They also are applicable to apprenuces and
students, smce these two categones of persons can pursue activities 1avolving exposure 1o
1omsing radiaton With respect 1o the 1980 Direcuve, the classificauon of the workplaces
(controlled and mner\_usf_zd areas) acc_x_l:dmg to their degree of nisk was nresgrved but the
cntena of applhicaton of thus classificabon were mmphﬁed and new responsibilities were
entrusted to the undertaking concerned.

Regarding the classificauon of the exposed workers in categones A and B, although no longer
appeanng 1n the latest IC RP recommendations, the distinction was mamntained, having
proved 1ts worth for the good orgamzation of radiation protection

f) In the new Directive, exposure to natural sources 1n workplaces whuch involve a significant

mcrease i the exnosure of workers or of memhers of the pubhic are the subiect, for the first

e AP W WOE FTSIAMAWA T SR W TAARARIwR W e wmew sraahe &L 2S5 SRALHAAL, AR S 22

ume, of spectal provistons set out under Title VII Thas Tnle obliges the Member States to
make surveys and to 1dentfy the work activies where workers undergo a significant
exposure to gamma radiahon or to thoron or radon daughters 1n workplaces (spas, caves
munes, etc ) Title VII also covers work activities involving the use or storage of matenals not
usually considered as radioacuve, or which lead to the producuon of residues not usually
considered as radioactive, as well as the acuvities of compames which operate aircraft Each
declared activity, by the Member State, having to be the subyect of close attention, will have
to be fully or parnally subject to the measures described 1n the new Drrective

g) In Title VIII the fundamemtal principles for operational protection of the public 1n normal
crcumstances are stated. Inter alia, this Title envisages the establishment 1n Member States
of certain procedural aspects for the authonsauon of practices, for an inspection system to
stnctly check radiological protechon of the public, and to ensure the observance of national
regulations adopited pursuant (o the new Directive In this respect, a number of obligations are
tmposed on the undertaking responsible for a practice mvolving a nsk due of 10msing
raciation In additon, Member States are required to esbmate the doses recerved by the
pubhic
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h} Following the lessons learned from the Chernobyl accident, Title IX “Intervention™ was

developed from a previous version and extended to cover emergency occupational exposure
The Title takes account of the conceptual difference between practice and intervention It also
introduces the concept of potential exposure, defined as an exposure that 1s not expected with
certainty, and whose probability of occuirence can be esumated m advance Member States
have to take into consideration the occurrence of all the possible radiological emergencies on
therr termitory before, dunng and after the event

An intervention 1s to be undertaken only if the reduction 1n health detnment from a
racdiological ongin 15 sufficient to jusufy the harm and the costs connected with the
iniervention The dose lumits fixed for workers and members of the public for “practices”, do
not apply However, 1n cases of lasting exposure dose lrmuts fixed by the Directrve for workers

are apphcable

1) Animportant degree of flexibihiy was left to Member States for ceriam essential provistons

Articles 3 and 4 (exemption, notificanon and authonisatton) and the dose hmuts, for the latter,
the explicit possibility 1n the Directive of adopuing stricter values (pursuant to the Judgement
of the Court of Justce of the European Commumities of 25 November 1992, “The
Commussion against the Kingdom of Belgium’™) will no longer make 1t possible, as in the
past, to apply a umform dose limit withun the European Union
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International Court of Justice

The International Court of Justice and Nuclear Weapons Prelimnary Observations on the
Advisory Opuuons*

On 8 July 1996 the International Court handed down 1its long-awaited decisions 1n the requests
from the World Health Orgamization' (WHO) and the General Assembly” of the United Nations for
Adwisory Opimons on the legahty of the use of puclear weapens  Although the request from the
WHO Assembly was refused, as had been widely predicted, the Court gave an Opimon 1 the request
from the General Assembly, ruling by the narrowest of majonues that the threat or use of nuclear
weapons “would generally be contrary to the rules of international law applicable in armed conflict’™
This article summanses the two Opimons, including the individual views expressed by each of the
fourtecen judges, and provides bnef observations on the Opimons and therr imphcations for
international law, particularly in the nuclear field These address the Court’s decision on the mernts,
the implications for the Treaty on Nuclear Non-Proliferation and international environmental iaw, the
hierarchy between different norms of international law, and judicial review of acts of mternational

orgarnsations

The Advisory Opiuons will provide plentiful matenal for analysis and cntique for years 10 come
on a range of major 1niernational iaw i1ssues Beyond the ceniral question pui to the Court, a mynad
of more general 1ssues was touched upon the rote of the Internationat Court and 1nternational judicial
bodies, the Court’s advisory function, the competence of international organisations, the interaction of
various branches of international law, the normative value and effect of the rules established under
those branches, and the vanous sources of international legal oblhiganon and thesr 1nterachion  An

exhaustive analysis lies beyond the scope of this Note, which must necessarily be treated as
prelirminary

1 Background

On 3 September 1993 the Registry of the Internattonal Court of Justice received a request from
the Director-General of the World Health Orgamsation requesting an Advisory Opimon from the

*+  This article has been kindly prepared by Plulhpe Sands Reader in International Law Umversity of London (School of

Onental and Afnican Stxdes) Director of Studies Foundation for International Environmental Law and Development,
Visitine Professor New York ”'nlvmlhr School of Law The author served as Coameel to Solomon Islande and Samoas

n
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proceedings descnbed 'lhcwcwscxpm;sedhemmampasoml

1 Legabty of the Use by a State of Nuclear Weapons in Armed Conflict Advisory Opmmon, 8 July 1996 1996 ICJ Reports p 3
(Request for Advisory Opimon Submutted by the World Health Orgamization)

2. Legaluy of the Use of the Threat or Use of Nuclear Weapons Advisory Opimon, 8 July 1996 1996 ICJ Reports p 4 (Request
for Advisory Opinion Submutted by the General Assembly of the United Nations)

3 Supra pote 2 para 105 2E (for full text, see pp 59-60 of thus article}

the
b
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Court The request was made pursuant to a Resolution adopted by the World Health Assembly on
14 May 1993 (Resolution WHA46 0), which asked the Court to address the following quesuon

In view of the health and emvironmental effects would the use of nuclear weapons by a State
in war or other armed conflict be a breach of its obligations under international law including
the WHO Constitution?

The Resolution was adopted 1n the face of suff opposiion from most industnalized nations,
many of which indhcated that they considered the request to be ultra vires as 1t addressed an 1ssue
which lay beyond the WHO's competence This view was shared by the then WHO Legal Adviser,
and apparently contributed to the three-month delay in transmutung the request to the Court The
Court duly fixed 10 June 1994 as the ume Limut withan which written statements were to be submutted
to 1t by the WHO and those of 1ts members entitled to appear before it  Tharty-four States submatted
wntten statements by the Court’s extended filing date to 20 September 1994, but the WHO 1tself
made no filing

On 15 December 1994 the UN General Assembly adopted Resolution 49/75K which asked the
Court

‘urgently to render its advisory opimon on the following question Is the threat or use of
nuclear weapons in any circumstances permitted under international law?’

The Resolution, submirted to the Court on 19 December 1994, was adopted by 78 States voung
1n favour, 43 aganst, 38 abstaimng and 25 not voung The General Assembly had flirted with the
possibility of asking a similar question 1n the autumn of 1993, at the instgation of the Non-Ahgned
Movement (NAM), which ulumately did not that year push its request It seems that the NAM was
more willing the following year, n the face of wniten statements from a number of nuclear-weapons
States (and others) i the WHO reguest indicating therr view that the WHO lacked competence 1n the
matter The Court subsequently fixed 20 June 1995 as the fihng datc for wntten statements 1n the
General Assembly request, and further written statements 1n the WHO request By that date 28 States
had filed wntien statements 1n the former, and mne filed further wntien statements 1n the latter By
20 September 1995 three States had filed further wrtten observations in the General Assemibils
request Altogether more than forty States paruicipated 1n the writien phase of the pleadings the
largest number ever to parucipate 1n proceedings at the Court  Of the five declared nuclear-weapon
States only China <hd not parucipate  Of the three “threshold” nuclear-weapon States onty India did
participate

Oral hearings were held from 30 October to 15 November 1995  Twenty-two States
participated’, as did the WHO The Secretanat of the UN did not appear, but filed with the Court a
dossier incdicaning the history of Resolution 49/75K. Each State was allocated one and a half hours to
make 11s statement States generally appeared in alphabetical order on the basis of the Enghish
language Thus would have allowed the United Kingdom and the Umted States to close the
proceedings, save that at a late stage Zimbabwe indicated an intenton to participate and In
accordance with the alphabetical approach, was allowed to do so at the end of proceedings

4  Axstraba, Egypt, France Germany Indooesia, Mexico Iran, Italy Japan, Malaysia, New Zealand, Phulippines Qatar
Russian Federatton, San Manno Samoa, Marshall Islands Solomon Islands Costa Rica, Untted Kingdom United States
Zimbabwe
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2 The Decisions
A Junsdiction’
World Health Organmization

The Court dechined to answer the question posed by the WHO but accepted to answer the one
posed by the General Assembly In so doing it has mdicated conditions under which 1t will be
prepared 10 review the legality of acts of international organisations

On the WHO request the Court ruled by a majonty of 11 to 3 that “the question raised in the
request does not anse within the scope of [the] activities of that Orgamzation as defined by its
Constituion™ The Court found that whilst the WHO had competence over the effects on health of
the use of nuclear weapons, 1t did not have competence to deal with the legality of such use 1n view of
health and environmental effects “the legality or illegality of the use of nuclear weapons 1n no way
determunes the specific measures regarding heaith or otherwise , which would be necessary in order
to seck to prevent or cure some of therr effects™

Moreover, competence 1n relation to the legalty of the use of nuclear weapons “could not be
deemed a necessary imphication of the Constitution of the Orgamzation in the light of the purposes
assigned to 1t by 1ts Member States™ The majonty considered that this conclusion was confirmed by
the practise of the WHO the fact that the General Assembly had welcomed the WHO request
reflected political support to the WHO but was not “passing upon [1ts] competence™

The majonty nevertheless rejected the views of the nuclear-weapon States on other 1ssues on
which they sought to persuade the Court to reject junsdicion The Court ruled that the question
posed by the WHO was a legal question, and that 1ts political characteristics and the fact that 1t mght
have been supported by political motives were of no relevance” The Court also rejected the
arguments put forward by France and the Umited Kingdom concermng the politicizanon of the
question as evidenced by the role of non-governmental orgamzations (NGOs) 1n promoting the 1ssue

Three judges dissented from the majority Judge Weeramantry considered that the question
asked was directly within WHO’s legitmate and mandated areas of concern  Judge Shahabuddeen,
taking a different approach, expressed the view that the Court had faled to distinguish between
preliminary 1ssues (competence of WHO, etc ) and the merits by declimng to answer the question
posed by the WHO the Court was, 1n effect, saying that Member States “do not have an obligation
under the Consutution of the WHO not to use nuclear weapons™' In his view this prejudged the
merits since the WHO had the competence to ask the question of whether the use of nuclear weapons
would be a breach of obligation relating to health and the environment, including the WHO
Constitution, without prejudice to whether the answer to the questuon should be addressed positively

5 Onreview of acts of mnternahonal orgamsations see generally H Schermers International Instuutional Law (3rd rev ed
1995) Section 599 et seg On the advisory function of the ICJ see K. Keith, The Extent of the Advisory Function of the
Internanonal Court of Justice (1971) T Furukawa, Le double role de la Cour miernationale de Justice 3 legand des
organisations mtemationales . Melanges Reuter 293-314 (1981) R Ago ‘Binding® Adwvisory Opmions of the
International Court of Justice 85 AJIL 439-51 (1991)

Supra. noic 2, para. 26

Id. paras 21 and 22

ld. para 25

Id paras 27 and 30

Id paras 16and 17

Id Dissenting Opanion of Judge Shahabudeen, p 3
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or negatively Judge Koroma concluded that the “fincing of lack of junsdichon 1s not onlv
unprecedented for thus Court but 15 also at considerable vanance with 1ts jurisprudence constante”

Several other Judges penned mndividual Declarations Judge Ramjeva thought that whilst the
decision conformed to the law, the Court should have been more explicit on 1ts juchcial competence 1n
advisory matters Judge Ferran Bravo appended a Declaration indscating, inter alia, that the WHO
decision was correct since the Court was the pnnapal judicial organ of the UN (but not of other
international organisations) and the right to request an advisory opimon needed to be carefully limited
tc maintain a correct division of competence Judge Oda’s Separate Opimon expressed general
agreement with the Court’s decision, indicating that lus opposition to the request was principallv
motivated by a fear that 1n addressing 100 many advisory opimon requests, the Court would come to
be seen as a legislature or an organ giving legal advice, rather than funchoming as a judicial institution
to provide solutions to inter-State disputes

General Assembly

The Court decided by 13 votes to 1 to accede to the General Assembly’s request Only Judge
Oda voted agamnst The Court ruled that “the General Assembly has competence i any event (0 se1se
the Court” and that the question *has a relevance to many aspects of the activities and concerns™ of
the General Assembly'’ None of the arguments raised by those States opposing the request (the four
declared nuclear weapons States participating and some, but by no means all, OECD Member States
partcipatng) showed “compelling reasons™ why the Court should not answer the request

The Court determuned that the question was a “legal” one and that its political charactenstcs and
the fact that 1t might have been supported by pohiical motives were of no relevance n the
establishment of 1ts junsdiction” The Court also rejected the arguments of several States that the
question should not be answered because 1t was “vague and abstract™", that 1t was not for the Court to
decide on the usefulness of an Opinion once the orgamzation has so decided”, that 1t would not have
regard to the ongins or the poliucal hstory of the request (1e i relation to NGO or other
mnvolvement)', that since there were “no evident cnitena” to determine the effects of an Opimon on
disarmament negohations thus was not a compelling reason to dechne junsdiction”, and that 1n grving
an Opinion the Court would be stating the law and not legislaung, as some States had suggested

The only Judge to vote against the Court’s decision to answer the General Assembly s request
was Judge Oda He considered the quesuon to be madequate (the Assembly “wished to obtain
nothing more than the Court’s endorsement” of the conclusion that any use of nuclear weapons would
be unlawful)”, since 1t was unclear and drafied without any adequate statement of reasoning 1n
support of any real need to ask the question, and did not reflect “a meamngful consensus of the
Member States of the Umted Nations or even of its non-Ahgned Members™

12 Supra.notc 3 paras 11 and 12
13 I para 13

14 Id paras 14 and IS

15 Id para 16

16 M

17 Id para. 17

I8 Id para 18

19 Id Dissenting Opumon of Judge Oda, para. 3
20 Id para 14
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In its disposinf 1n the Generat Assembly opimon, the Court addressed the menis by reference 10

six points It decrded unantmously on four points, and on two by majority On the central 1ssue
facing the Court, the legality of uwse, the majority was aclueved only on the casung vote of the
President

President, the Counrt ruled

The Court ruled unammously that
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of the threat or use of nuclear weapons’
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‘a threat or use of force by means of nuclear weapons that 1s contrary to Artcle 2,
paragraph 4 of the Unuted Nations Charter and that fads to meet all the requirements of
Article 51, 15 unlawful "

|

— “a threat or use of nuclear weapons should also be compatible with the requirements of the
mternational law applicable in armed conflict, particularly those of the principles and rules
of international humaritanian law, as well as wuh specific obligations under treaties and

»24

other undertalings which expressly deal with nuclear weapons™”,

— “there exists an obligation to pursue in good faith and bring 10 a conclusion negotiations
fending to nuclear disarmamens 1 all us aspects under strict and effective international

control””
By a majonity of 11 votes to 3 the Court ruled

“there 1s wn neither customary nor conventwonal international law any comprehensive and
unmwversal prohibition of the threat or use of nuclear weapons as such™

On the crucial paragraph 2E of the dispositif, by seven votes to seven, on the casting vote of the

— “u follows from the above-mennoned requirements that the threat or use of nuclear weapons
would generally be contrary to the rules of internanonal law applicable in armed conflict,
and n partacular the principles and rules of humanitanan law However, i view of the
current state of international law, and of the elements of fact at its disposal, the Court cannot
conclude defimnvely whether the threat or use of nuclear weapons would be lawful or

A
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The 1ssue has previously aiiracied considerable academic mieresi. se€ e g G Schwarzenberger The Legaliiy of Nuciear
Weapons (1958) N Smgh, Nuclear Weapons and International Law (1959) Brownhe ‘Some Legal Aspects of the Use of
Nuclear weapons 14 JCLQ 445 (1965) R Falk et al “Nuclear Weapons and International Law’, 20 Indian Journal of
International Law 563 (1980), N Smingh and E. Mchwhinney, Nuclear Weapons and Contemporary International Law
(1989} BS Chunmi, “Nuclear Weapons and International Law Some Reflections 1 Infernational Law i Transition.
Essays in Memory of Nagendra Singh 1952, p 142 aiie The i1ssuc has apparenily only been addressed op ope previous
occasion by a Court. see Shumoda v Japanese State, (1963) Japanese Annual of International Law  pp 212-52

Supra. note 3 para. 105 (2A)

Id para. 104 (2C)

{d para. 105 2D)

ld para. 105 25

Id para 105 (2B)
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uniawful i an extreme crcumstance of seif defence, in which the very survnal of a Staie
would be at stake '

Before proceeding to a bnef assessment of these findings, and that concerming the Court s
junsdiction, 1t 1S appropnate tc review the legal basis upon which the Court reached these
conclusions

Relevant Applicable Law

The Court addressed the applicable law 1ssue 1n the face of competng arguments as to the
relevance of norms drawn from vanous fields All States parucipating recogmised that the question
fell to be addressed pnmanly by reference to international humanitanan law (us i bello} A majornty
of the States participating also considered that human rnights norms and certamn international
environmentat laws also apphed, but a small and powerful minority considered that these rules erther
did not matenally add to the jus in bello or were not apphcable at all, and urged the Court to adopt a
narrow approach The majonty of the Court endorsed the broader approach Holding that ‘the most
directly relevant applicable law goverming the question  1s that relanng 1o the use of force enshnned
in the [UN] Charter and the law apphicable in armed conflict which regulates the conduct of
hostilities, together with any specific treaties on nuclear weapons that the Court might determmne 1o be
relevant™, the Court declined to find that human nghts and environmental laws were not relevant or
apphicable, rejecting the argument of the nuclear weapons States that only the jus win bello was

relevant Ths 1s reflected 1n paragraphs 2D and 2E of the dispositif (see above), which refer to

“international law applicable 1n armed conflict, and mm particular the prninciples and rules of
humanitanan law” This makes 1t clear that the legahty of the use of nuclear weapons falls to be
decided not only by reference 10 humamtarian law, but also the jus ad bellum and rules on neutrality
as well as subsidianly human nghts and environmental law  As 1f to underscore this point the Cournt
also pointed out that 1ts reply to the request rested “on the totality of the legal grounds set forth’ 1n the
Opimon, each of which had to be read 1n the hght of the others, and all of which retain  all their
importance”™

Human Rights

The majonty ruled that “the nght not arbitranly 1o be depnved of one’s hife apphes also 1n
hostihties™ Whether an arbitrary deprivation has occurred falls to be determined by “the applicable
lex speciahs, namely, the law applhicable 1n armed conflict which 1s designed to regulate the conduct
of hosulines™ The Court confirmed that a violation of international humamtanan law leading o
loss of hife would also violate human nghts, thereby allowing remedies available under apphcable
international human nghts instruments to be invoked

27 Id para 105 (2E)
28 Id para M4

29 [d para 104

30 id para 25
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Genocide

The majonty of the Court ruled that “the prolibition of genocide would be pertinent [to the 1ssue
of legahity of use] 1f the recourse to nuclear weapons did indeed entail the element of intent” reflected
1r Arucle II of the Genocide Convention™  Thus does no more than state the obvious, reflecting the
Court’s unwillingness 10 accept the views of some States that any use of nuclear weapons would
necessarﬂs); constitute genocide According to the Court, each case would need to be decided on 1ts
own facts

Environmental Protection

The majonty of the Court adopted an expansive approach on this issue, declaring for the first
tme that the “existence of the gencral obligation of States to ensure that actvities within their
jJurnisdicuion and coniroi respect the environment of other Siaies or of areas beyond nationai control 1s
now part of the corpus of international law relating to the environment™, and that thas obhigation
“applies to the actual use of nuclear weapons 1n armed conflict™  The Court ruled that “States must
take environmental considerations 1nto account when assessing what ts necessary and proportionate 1n
the pursuit of legiimate military objectives™, concluding that

‘while the existing international law relatng to the protection and safeguarding of the
environment does not specifically prombit the use of nuclear weapons 1t indicates important
environmental factors that are properly to be taken into account mn the context of the
implementation of the principles and rules of the law applicable in armed conflict””’

Thss generally accepts the arguments of the majonty of participaung States, and rejects those of
the nuclear weapon States which contended that because they were not party to the 1977 Geneva
Protocol 1 or the ENMOD Convention they were not subject to environmental obligations 1 armed
conflict The Court did not indicate whether the environmental provisions of those instruments had
crystallized into customary law, but noted that they imposed “powerful constraints for all the States
having subscribed to these provisions™

Self-Defence (Articles 2(4) and 51 of the UN Charter)

In considening the applicability of self-defence rules (Jus ad bellum) to the use of nuclear
weapons, the Court found that exercise of the nght to self-defence, reflected i customary law and
Article 51, was subject to the conditions of proportionality and necessity which apphed to all
weapons” Although the proportionality principle did not 1n ttself exclude the use of nuclear weapons
n all circumstances, 1t was applicable to their use the “very nature and profound risks associated

32 I, para 26

3B

34 Id para 29

35 Id,para 32

36 I para 30

37 H.,paa. 33

38 Id, para. 31 The two conventions are Protocol I (Additional to the 1949 Geneva Convention) Relating to the Protection of
Victuns of Internatonal Armed Confhets 16 M 1391 (1977) Convention on the Prolubition of Military or Any Other
Hostile Use of Environmental Modification Techmgues, 1108 UNTS 151

39 Id, paras 38-41
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therewath” were further considerations to be bome 1n mund 1n considenng the legality of their use *
The Court noted the provisions of Secunty Council Resoluton 984 (noting the secunty assurances
aganst the use of nuclear weapons 10 non-nuclear weapon States which are parties 10 the NPT and
welcomung the 1ntention of certain States to provide or support immediate assistance to any non-
nuclear weapon State party to the NPT whuch 1s a vicum of an act of, or object of a threat of
aggression 1n which nuclear weapons are used)” The Court side-stepped the question of belligerent
repnisals by observing “that any nght of recourse to such reprisals would  be governed inter alia by
the pnnciple of proportionality™, it made only general observauons concermung the circumstances 1n
which a threat of use would be unlawful”, 1t did not determine either way whether mere possession of
nuclear weapons would constitute a threat", and considered 1t unnecessary to consider the legality of
“internal use” of nuclear weapons” On each of these matters the Court stated somewhat elusivelv

but perhaps with jusnfication, that the legal situation would depend on the parucular facts

The Court did not 1n express terms consider the relattonship between the jus ad bellum and the
Jus in bello Some observers have read the second paragraph of 2E of the disposiuf as allowing the
Jus ad bellum to overnde the jus i bello 1n extreme cases where survival of a State 15 at stake (an
approach more firmly reflected 1n Judge Fleischaver’s Separate Opimon, below) In my view this
conclusion would require considerable justification, since it leads inevitably to the result that in ven
survival” cases all manner of otherwise prohibited acts (including for example torture) would become
permussible  Moreover, as considered further below, 1t needs to be borne 1n mund that 1n paragraph 2E
the majonty was not saying that there defimtively were any arcumsiances in which the use of nuclear
weapons could be tawful

No Per S¢ Prohihition on Nuclear Weapons

The Court ther went on to consider whether the use of nuclear weapons as such was prohubited
It noted that there were no prescniptions of treaty or customary law authonizing the use of nuclear
weapons, and there was no conventional prescniption prohubiting the use of nuclear weapons per se'
The Court rejected the argument of many non-nuclear weapon States to the contrary, ruling that
nuclear weapons were not treated 1n state practise as poisonous or poisoned weapons and they were
not therefore specifically prohibited as such by the relevant treaties” Moreover, none of the treaties
expressly prohibiting the use of certain weapons of mass destruction referred to nuclear weapons”
Whilst recogmsing that a number of global and regional treates limited the acquisiton, manufacture
possession, deployment, testing or use of nuclear weapons™, the Court found that these only pointed
“to an mmcreasing concern 1n the intermational community with these weapons™ and foreshadowed a
future general prohibition of the use of such weapons” they <id *“not constitute such a prohubiuon by
themselves™' The nuclear-free-zone Treanes of Tlatelolco and Rarotonga applied only to certain

40 Id para 43

41 Id para 43
42 Id para 46
43 Id para 47
44 Id para. 48
45 Id para 50
46 Ild para. 52
47 Id para 63
48 |d paras 54-56
49 Id para. 57
50 Id paras 58 and 59
51 Id para. 62
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zones and were subject to reservatons (which had not been objected to) on the nght 10 use nuclear
Weapons In certain circumstances”

The Court similarly found that customary internattonal law did not prohubit the use of nuclear
weapons per s¢~ It considered that “thc emergence  of a customary rule specifically prohibiting
the use of nuclear weapons as such 1s hampered by the continuing tensions between the nascent opmnio
Jjuris on the one hand, and the stll strong adherence to the practice of deterrence on the other™ In
view of the profound divisions on the matier of whether non-recourse to the use of nuclear weapons
constituted the expression of opinio juris, the Court was unable to find that such oprmio junis existed™
As to the General Assembly resolutions on the subject, although these were “a clear sign of deep
concern” they fell short of establishing the existence of an opinio junis on the illegality of use, since
several had been adopted with a substantial number of negative votes and abstentions™ Moreover,
these resolutions did not refer to a specific rule of customary law which prohibited the use of nuclear

weapons®

Humanttarian Law Applicable in Armed Conflict

The Court was 1n no doubt that humamtanan law applied to nuclear weapons™ It affirmed the
cardinal principles of humamitarian law The first was the distincion between combatants and non-
combatants and the obhigation never to make civilians the object of attack and “never use weapons
that are incapable of disunguishing between civiian and mulitary targets™ The second cardinal
principle was the prohibitton against causing unnecessary suffering to combatants® These principles
were reflected 1n the Hague and Geneva Conventions, and constituted “intransgressible principles of
international customary law™' Having reached this conclusion the Court nevertheless found 1t did
not need to pronounce on whether these principles and rules had the status of jus cogens since the
General Assembly’s request did not raise the question of the character of the apphicable humamitanian
law (this leaves open the question of the difference 1n status or effect, if any, between norms which
are “intransgressible” and those which are jus cogens)® The Court also felt no need to pronounce on
the apphicability of Addinonal Protocol 1 of 1977 to nuclear weapons, since “all States are bound by
those rules 1n Addinonal Protocol I which, when adopted, were merely the expression of the pre-
existing customary law™ This 1s an unsatisfactory approach which leaves unanswered various 1ssues
of contenuon concerning the status and effect of those rules which may not have been customary
norms 1n 1977 (for example the obligation to protect the environment) Finally, the Court emphasised
the “continuing existence and applicability” of the Martens Clause, which affimned that the principles
of humanstanan law apphed to nuclear weapons®™
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Newtrality

The Court ruled that the pnnciple of neutrality applied to all international armed conflict,
including the use of nuclear weapons® It did not, however, indicate the content or effect of the rule
of neutrality, falling to address a major point of contienuon between vanous States The Court did
refer to the statement of one State to the effect that “the pnnaple of neutrality applies to the
transborder damage caused to a neutral State by the use of a weapon 1 a belligerent State”, stating
that the “principle so circumscribed 1s presented as an established part of the customary international
law™ It chd not express a view as 1o the correctness of the approach

The Applicabiity of Humanitanan Law and Neutrality to Nuclear Weapons

The Court concluded that “in view of the present state of international law viewed as a whole
and of the elements of facts at 1ts disposal, the Court 1s led to observe that 1t cannot reach a definiuve
conclusion as to the legality or illegahty of the use of nuclear weapons by a State 1n an extteme
circumstance of self-defence, 1n which its very survival would be at stake™ The Court found 1t did
not have a sufficient basis for determumng the vahdity of the view {(put by nuclear weapon States) that
the use of nuciear weapons could be lawful, since States advocating that view had not indicated the
precise circuimstances justifying such use or whether such use would not tend (o escalate 1nto an all
out use of high yield nuclear weapons® On the other view (expressed by all developing countries and
some OECD Member States) the Court found that “[1]n view of the umque charactenstcs of nuclear
weapons the use of such weapons in fact seems scarcely reconcilable with respect for [the]
requrements [of the pnnciples and rules of international law apphicable 1n armed conflict]
However, 1t did “not have sufficient elements to enable it 10 conclude with certainty that the use of
nuclear weapons would necessanly be at vaniance with the principles and rules of law applicable 1n
armed conflict in any circumstance™” In thus regard the Court referred to “the fundamental nght of
every State to survival” and the practice of the policy of deterrence, to which an appreciable secton of
the international commumty had adhered for many years™

Development of International Law

Going beyond the strict parameters of the question posed to 1t by the General Assembly, the
Court signailed 1ts determunation (o contnbute to the development of international law 1n this domain
It stated 1ts appreciation of the full recogmtuon of Article VI of the NPT, which it descnbed as an
obhigaton not merely of conduct but “to achieve a precise result - nuclear disarmament n all 1ts
aspects - by adopting a particular course of conduct, namely the pursunt of negotiauons on the matter
1n good faith™” Thus objective was described by the Court as being “of vital importance to the whole
of the international commumty today™”
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3. Declarations, Separate Opiatons and Dissenting Opimons to the General Assembly Opinion

For the first tme 1 the hastory of the ICJ, all fourteen judges appended individual views, in the
form of declarations, separate opimons or dissenting opimons A full understanding of the nuances of
the General Assembly Opinion can only be gained by a careful reading of these separate views The
summary which follows 1s merely intended to assist those who are unable to carry out such a reading
to gain a sense of the thrust of each individual view It 15 no substitute for such a reading and 15 not
intended to be a thorough prects The review makes 1t abundantly clear that the majonty was able to
support paragraph 2E for very different reasons, and subject to different vnderstandings as to its
meaning

The Majonity

Seven judges voted with the majonty on paragraph 2E  Presirdent Bedjaow, m his Declaration,
sought to explain his support for paragraph 2E of the dispositsf He did not see the paragraph as
necessanly authonsing the use of nuclear weapons 1n any circumsiances  Pninciple elements of hus six
page declaration include disingushing the 1927 judgement of the Permanent Court of International
Justice 1n the Lotus case, by finding that which 1s not expressly prolubited 1s not necessanly
authonised™, expressing the view that most principles and rules of mternational humanitanan law are
jus cogens”, and concluding that the obhgation 1o negouiate good faith chsarmament 1s a general
obligation, opposablc erga omnes, of conduct and resolt”

In supporung the majority Judge Herczegh indicated his view that the current state of
international faw pernutted a more precise response which was less affected by uncertainty and
hesitation the fundamental principles of intermational humanitanan law categornically and
uncquivocally prolmbited the use of weapons of mass destruction, including nuclear weapons There
were no exceptions io these principles

In his one page Declarauon Judge Sh:t expressed general agreement with the conclusions and
reasoning  The principle thrust of his Declaranon was to explan that the practice of nuclear
deterrence had no legal sigmificance and should not have been taken into account by the Court

in his two page Declarauon Judge Vereschetin stated that the “construcoon of the sohd edifice
for the total prolubition on the use of nuclear weapons 1s not yet complete”, and that there 15
accordingly a “grey area” He hoped the Opimon might provide a guide to action for States This
suggests that in his view the second part of paragraph 2E mught allow the use of nuclear weapons 1n
certain circumstances, a conclusion which apparently enabled hum to vote with the majority

In hus eight page Separate Opimon Judge Ranjeva explained why he had voted for all the Court’s
conclusions, 1n particular the first part of paragraph ZE  The use of the word “generally” affirmed the
extent of the obligation, not its limits The second part of paragraph 2E raised problems of
interpretation which threatened the clanty of the rule of law and possibly limited the extent of the first
part. If the second part had been the subyect of a separate paragraph he would have abstained on 1t if
abstentuon were possible

74 Id., Indhvidual Declarabon of President Bedjaom, pars. 15, ‘ Lotos |, Judgment No 9 1927 PC1J Senes A, No 11
75 H,para. 21
76 Id, para 23
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In lus four page Separate Opimon Judge Fleischaver explamned lns vote in favour of paragraph
2E Intus view the word “generally” hmited the extent of the paragraph Although the use of nuclear
weapons was “scarcely reconcilable with humamtanan law applicable 1in armed conflict as well as the
pnnciple of neutrality”, recourse could be jusiified 1n extreme cases Such use would have to be
compatible with rules on the exercise of self-defence, 1n particular proporttonaiity  Judge Fleischauer
does not say that such use must comply with the jus m bello, thereby suggesting that the jus ad bellum
can 1n extreme cases overnde the jus in bello  This conclusion has already been subject to extensive
crincism

In his opaque four page Declaraton Judge Feman Bravo cnticizes the Court’s tumorous,
complicated and nefficient reasomng and conclusions He considers that the Court should have given
weight 10 a senes of General Assembly resolutons which reflected a commatment to ehminate from
military arsenals nuclear weapons judged illegal, which resolutons (and rule) meant that any
production of nuclear weapons had to be justified as aganst this pre-exasuing rule  In fus view the
pracuse of deterrence was without any legal value, and he wished that the Court had addressed 1t 1n
greater detanl  Implicit 1n Judge Ferran Bravo’s view 1s that any use of nuciear weapons would be
unlawful, and that although a speaific rule to that effect does not exist, this 15 only due to the Cold
War whch served to prevent the putting into effect (by negotiation) of a general prohubtuve rule

The Dissents

The Opimmon of the majonty managed to bnng together 1n dissent Judges holding views from
opposite ends of a wide spectrum  Seven judges voted against the majonty on paragraph 2E three
felt paragraph 2E went too far i outlawing the use of nuclear weapons (Schwebel, Guillaume
Higgins), three (Shahabudeen, Weeramamry, Koroma) that 1t didn’t go far enough in expressing an
absolute and unequivocal prolubition 1 all circumstances, and one {(Oda) that the Court should not
have given the Opaton at all and that 1 paragraph 2E 1t had “equivocated” (although 1n what sense he
would rather the Court had gone 1s unclear)

Judge Schwebel’s Dissening Oprmion expressed “profound disagreement” with the conclusion of
paragraph 2E, reflecing a chasm between practice and pnncipie He found that 1n state pracuce
deployment amounted to threat, and that the international commumity by treaty and through the
Secunity Council had “recogmzed 1n effect or in terms that 1n certain circumstances nuclear weapons
may be used or therr use threatened” In s view pothing in the NPT authonzed or prohibited the
threat or use of nuclear weapons, although n allowing certain States 0 possess such weapons 1t
allowed deterrence and thereby did not absolutely debar the threat or use of nuclear weapons The
negative and posiive securnity assurances given in the context of the Secunty Council expressly
contemplate the use of nuclear weapons 1n certain circumstances”  Other nuclear treates and General
Assembly resolutons confirmed that the use or threatened use of nuclear weapons was not (yet)
protubited 1n intemational law  The first paragraph of 2E was “imprecise” but ‘not unreasonable -~
the use of nuclear weapons was “exceptionally difficult to reconcile with the rules of international law
applicable 1n armed conflict”, but this did not mean that 1t necessanly conflicted 1 all circumstances
In hus view the second paragraph of 2E was an “astounding conclusion” which amounted to saying
that there was no international law, amounung t¢ a non hiquet By reference 10 newspaper reports
Judge Schwebel then explamed how contemporary events (Desert Storm) demonstrated the legaitty of
threat or use He considered that paragraph 2F should be treated as dictum, since 1t was not asked by
the General Assembly




In hus thirty-seven page Dissenting Opimon Judge Oda explained why the Court should not have
answered the question at all He voted agamst the “equivocations™ of paragraph 2E, the provisions of
which proved why the Court should have declined to give an Opimion  He does not indicate which
way he would go on the ments, although reading between the lines one senses he would not come
down 1n favour of general 1llegality of use or threat

Int lus five page Separate Opimon (rather than dissent) Judge Gullaume indicated his support for
the Court’s conclusions except in relation to paragraph 2E  Qverall he considered the Opinion to be
subject to numerous 1mperfections, mcluding incomplete and unbalanced sections on the environment,
reprisals, humamtanan law, and neutrality, inadequate consideration of state practise and opinio jurs,
and excessive weight being given to General Assembly resolutions Whilst noting the role of NGOs
m bringing the request, he considered their pressure to have had no imnfluence on the deliberations of
the Court  As to the ments, whilst nuclear weapons were not “blind” and therefore did not inevitably
cause damage to civihians, their use could only be considered in extreme circumstances The Court
had failed to follow 1ts own logic and recogmze the lawfulness of deterrence for the vital interests of
States Accordingly, he could not vote n favour of paragraph 2E  Taking a different approach from
President Bedjaoui, he interpreted the silence of the Court on paragraph 2E as allowing States
freedom to act, restating the classical Lotus pninciple Nevertheless, he considered that paragraph 2E
was consistent with deterrence, whereas paragraph 2F went beyond what the Court had been asked

In her cight page Dissenting Opumon Judge Higgins explamed why she could support most of
what the Court had to say but not paragraph 2E In her view the Court had failed 1o show the sicps by
whuch 1t had reached the conclusion n that paragraph 2E (the essential step of “legal reasoming  has
been omutted™) Moreover, the second part of paragraph 2E was a non hquet, and answered a question
that had never been put te the Court  Judge Higgins indicated the direction of her views on the menits
when she stated that “to the extent that a specific muclear weapon would be incapable of
[distinguishing between military and civalian targets] its use would be unlawful™”  She came down 1n
favour of concern that through the formula of non-pronouncement “the Court necessanly leaves open
the possibility that a use of nuclear weapons contrary 10 humanitarian law mught nevertheless be
lawful”, a conclusion going beyond anything that was claimed by the nuclear weapon States

Judge Shahabudeen’s thirty-five page Dissenting Opimon expressed the view that the Court had
not, 1n paragraph 2E, answered the General Assembly’s question, and that 1t should have done so one
way or the other He agreed with the first part of paragraph 2E (subject to a reservation about the use
of the word “generally”), but could not support the second part, or those parts of 2B which might be
wnterpreted to mean that the use of nuclear weapons would not be unlawful In hus view international
law allowed for a defimtive conclusion, even i extreme cases, that the use of nuclear weapons would
be unlawful tn ali circumstances Judge Shahabudeen considered that there was no non iquet, there
was no authonzaton 1n 1nternational law for the use of such weapons, use would violate the pnnciple
aganst causing unnecessary suffering and the Martens Clause, no opimo junis had developed to
support the creation of a new rule rescinding the old prolubitory rule, and the denucleanization treabies
and the NPT had not established the opinio juns necessary to reverse the existing prohbitory rule In
lus view there were no exceptions to accommodate the circumstances envisaged by the Court 1n the
second part of paragraph 2E, and there was no self-defence exception

Judge Weeramantry’s comprehensive eighty-eight page Dissenting Opimion 1ncludes an index
which usefully summanses las views and outlines the legal basis for us views that the Court did not
go far enough 1n paragraph 2E and should have expressed absolute illegality

77 Dissenting Opimon of Judge Higgins para. 24
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In his mineteen page Dissenung Opmuon Judge Koroma explained why the second part of
paragraph 2E was unsustainable In partcular he challenged the suggestion that extreme cases of self-
defence mught provide an exception to the apphcation of the jus in bello He found that ‘the
unlawfulness of nuclear weapons 1s not predicated on the curcumstances 1n which the use takes place
but rather on the umque and established charactenstics of those weapons which under any
circumstances would violate international law by their use”

4. Preliminary Observations

The two requests for Advisory Opimons put the Court 1n a difficult posihon  If 1t failed to
answer either request 1t nsked mmcumng the wrath of those countnes (mostly developing and 1n the
NAM) which supported the requests If 1t answered the requests, and did so by ruling any use of
nuclear weapons t0 be unlawful, 1t nsked an erosion of credaibility with the four declared nuclear
weapon States that paricipated. If it answered and did so by ruling some uses lawful 1t threatened 1its
credubility with the public The Opimons must therefore be understood as reflecung a degree of
compromise amongst the majonty, treading a delicate path around competing perspectives on the role
of the Court and 1ts relahonship to the pohtical organs of the Umted Nanons and the speciabized
agencies The circumstances 1n which the Court found iself were unusval, and care needs to be
exercised before drawimng firm conclusions from the Opmons or the manner 1 which they were
reached. The majonty was bound to leave some 1mportant questions unanswered (for exampie the
extent of the obligations 1mposed by the rules of neutrality, and the applicability of the 1977 jus n
bello convenuions 0 nuclear weapons), and bound also to deliver an Oprmon on the ments 1n the
General Assembly request which lacks a certain coherence and reads as though some of the parts were
drafied without the sum necessarily 1n mund.

In fact the Court came remarkably close to declanng any use of nuclear weapons unlawful whilst
leaving open the smatlest posstbility that certain uses 1n certan Circumstances might not necessanly
be unlawful In view of the reaction of the nlerested parties the majonty of the Court judged matters
just about nght 1n achieving a balance (or fudge, as some have suggested)” The declared nuclear-
weapon States seem able to live with the general conclusions, the non-nuclear weapon States consider
they have come out marginally ahead, and most of the NGO’s who followed the process appear
reasonably content, 1f not vindicated in therr desire for an unambiguous declaration of illegalitv  The
Court has avorded a second South-West Africa case” Irrespective of one’s views on 1ts approach or
the jundical quality of the texts, as a pohiical matter the Count has probably enhanced 1ts reputation
amongst a sigmficant majonty of Umted Nanons members

How then to assess the Opimons? A comprehensive assessment 15 premature, and beyond the
scope of this Note A selective assessment focusing on 1ssues which might be pertinent for readers of
the Nuclear Law Buliletin 15 appropnate

78 The complexities of the Opimons are reflected in the vaned headlines of leading English newspapers the day after the
Opimons were handed down. “Hague Court dechines 1o give nuclear ruling  (The Times) Nuclear arms are ilegal court
rules (Daly Telegraph) “Use or threat of nuclear arms ‘tmlawful* (Financial Times) International Court fudges nuclear
arms ruhing  (The Guarchan}

79  South West Africa, Second Phase Judgment, ! C.J Reports 1966, p 6 (where the Court ruled that Ettuopra and Eabena had
not estabhshed any legal nght or interest in relabion to 1ts claims concerming violations by South Afnica of the Mandate for
South West Afnca)
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The central issue concerns the Court’s decision on the mernts, as set out 1n paragraph 2E of the
“disposinf” The interpretation to be given to the two parts of paragraph 2E 15 clearly a matter for
each Judge, and for each reader 1 hesitaie to put forward my own view, 1n part becanse I would not
want to suggest that a conclusive view can be reached, either at tlus stage or at all What follows 1s
tendered with some trepidation, and 1s intended to assist readers to reach their own views

Three 1ssues anse  The first 1s the meaning to be grven to the word “generally” 1n the first part of
nar:mrsmh 2E I read 1t to reflect the sense @iven to 1t hv Judees Rameva and Shahabudeen the word
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estabhshes the extent of the rule by reference to its completeness, rather than any himitations
Accordingly, and as a second point, I read the second part of paragraph 2E as establishung (no doubt
less clearly than might have been the case) the only possible exception or imitation to the “general”
rule indicated 1n the first part of paragraph 2E What 1s apparent 1s that the majonity was unwilling to
express the view that there were defimtively any circumstances in which the use of a nuclear weapon
could or would be lawful What 1s meant by the “very survival of a State” 1s unclear”, and even 1n
that circumstance the majontty 1s not saying that use would be lawful

ThieAd tha MNrvrt Fond o srnee Joneintd ac some AF dhha Aot Amna nlnl‘At“) P Tat tha
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cid 1 take the second part of paragraph 2E to reflect the hmiated factual matter available to the Court
1n the context of an Advisory Opimion  Faced with the real facts of a particular case nothing mdicates
that the Court could not or would not apply the rules 1t had relredt upon 1n 118 Opimon to reach a firm
view as to legality or, more probably, tllegality of use Paragraph 2E reflects a “creative” ambigaty
that was necessary to obtain a majority Since many thought the Court (1f 1t gave an Opinion on the
merus at all) would at most indicate the apphcable rules, conclusion paragraph 2E goes beyond
expectaton It does so 1n a manner which leans towards the general view of illegality argued by the
majority of participating States

Nuclear Deterrence

The Court did not provide an express view on the legality or otherwise of the policy of nuclear
deterrence practised by a number of States today Its implied view, reflected for example 1n paragraph
96 1pdicating 1t could not 1gnore the pracuise of deterrence, makes 1t clear that nuclear deterrence was
not considered unlawful per se and that 1t was of some effect 1n determuming the applicable rules
Nevertheless different quarters were cnitical of the approach, with some Judges (for example Judge
Gutilaume) taking the view that the Court had faled to recogmse the lawfulness of deterrence, and
others (for example Judges S and Ferran Bravo) considering that the practise of nuclear deterrence
was without legal sigmficance

20 Note at para.s 96 and 97 of the General Assembly Opinion the Court’s restrictive reference to “ils very survival

clear that only the survival of the State using the nuclear weapon mught yustify legality
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The Treaty on Nuclear Non-Proliferatnon

On a strict approach paragraph 2F of the “disposinf” goes beyond that which the Court was
asked, as a number of Judges indicated. As obiter dictum the language indicates the Court’s desire 1o
give greater weight to Article VI of the NPT”, interpreting 1t as an obligation rather than one merely
of conduct This adds judicial weight to the commutment adopted 1n May 1995 on the indefimie
extension of the NPT, and provides significant support for treaty developments beyond the
Comprehensive Test Ban Treaty recently adopted by the UN General Assembly

International Environmental Law

The Court has contnbuted sigmficantly to the development of international environmental law by
recognising the customary status of the basic norm generally reflected in Principle 21 of the
Stockholm Declaration and Principle 2 of the Rio Declaraion™ In so doing st has introduced textual
changes the “responsibility” to ensure that activities “do not cause damage to the environment’
becomes a “general obligaion  to respect the environment” These changes will no doubt provide a
basis for academic debate as to therr consequence Such debate should not mask the more general
sigmficance of the Court’s approach, elevanng international environmeatal obhgatons o customary
status This conld have practical consequences 1 many domains, particularly 1n the field of nuclear
law Dascussion can move on from whether an obligation exists to address the extent of that
obligauon

Interrelanonship of Norms of Internanonal Law

The Court was faced with competing views about the relanonship between vanous norms of
mternanonal law for example the jus m bello and the jus ad bellum human nghts law and
humasutanan law, general internabhonal environmental law and the jus in bello Generally the Court
skrted around these 15sues except in relaton to the review of the WHO request  In so doing 1t has
nussed a useful opportumty to mdicate more generally how a system of international law which 1s
increasingly fragmented and disaggregated 1s to funchion in the face of tensions between compening
norms (and values)

Judicral Review of Acts of Internanonal Orgamsations

Both Opimons are sigmficant for the law and practice of international insututions geperally The
Court has, for the first ume since the Permanent Court did so 1n the Eastern Carchia case tn 1923°
refused 10 accede to a request for an Advisory Opimon  In so doing 1t has reinforced the pnnciple of
the “speciality” of international orgamsations, indicating the circumstances 1n which 1t might be
willing o ovemde the views of a majority and “judicially review” the acts of internationai
orgamsauons Subject to the comments above on the particular circumstances of the requests, the
opiuons provide some assistance to international orgamsauons 1n the assessment of the Limits of their
Junsdictional competence

81 Armcle V] provides  Each of the Paries to the Treaty undertakes to pursue negohations in good faith on effective measures
relanng to cessation of the nuclear arms race at an early date and to nuclear disarmament, and on a treaty on general and
complete disarmament under stnct and effective control” (729 UNTS 169)

82 Sec generally P Sands Principles of Imernanonal Emnroamenial Law (1995) pp 186-94

83  Status of Eastern Carcha, Advisory Opmion, 1923 P C.JJ Senes B No 5
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Germany

The Highest Admnistrative Court of Lower-Saxony Rejects an Appeal Against the Licensing of
the Storage of Nuclear Waste and of Irradiated Fuel Elements’

On 2 September 1996 the Admmmstrauve Court of Appeal of Luneburg, m Lower-Saxoay,
rendered a judgement which had certain repercussions for both the German public and the medha as 1t
concerned the storage facility for spent nuclear fuel elements and radicactive waste at Gorleben
(approximately 100 kilometres south of Hamburg) Since the permanent storage of mgh-level waste
was planned for the same site, this storage had symbolic value for German opponents of nuclear
power It gave nse t0 a number of confrontations between demonstrators and the police, and was used
as a pretext to destroy certain railway nstallations

The appeal, brought before the Court by residents living close to the site, was aimed at a storage
hcence for 420 structures — essentially of the CASTOR type — containing wrradhated fuel elements
onginating from German nuclear power plants and high actvity vitrified waste (encased m glass)
coming from the reprocessing of thus fuel in the COGEMA factory 1n The Hague The residents
claimed that the licence had been 1ssued contrary to procedural rules, that 1t lacked a regulatory basis
and that 1t did not sufficiently take into account the latest scientific information on the biological
effects of 10mising radiation, the seismic risk at the storage site and the safety defects of the storage
structures They argued in particular that the German authonties had only been able to carry out a
parttal venficauon of the quality of the glass casings made in France, and of the applcable
specifications for the substances

The Court rejected the appeal, giving as 1ts reason that the licence did not suffer from any defect
of form or substance by which the nights of the appellants had been breached ‘To better understand
the reasons for the decision, 1t 1s appropnate to remember that, 1n accordance with the jurisprudence
of German admumstrative courts on nuclear matters, defects of procedure generally are not sufficient
for an appeal to succeed unless they have been prejudicral to the posiion of the appellant 1n a
fundamental sense and 1f the basis of the decision of the adminstrative authority can only be partially
reviewed The courts must confine themselves to venifying that the administrative authority took nto
account all the nisk factors to be considered, given the level of science and technology at the me of
115 ecxaminatnon, and the assessment of nsks assoctated with operatng a nwclear anstallation, and to
verifying that the authornty has evaluated them correctly, after having taken into account the
differences of opimion, on the basis of all available scientific data The courts cannot substitute therr
own appraisal for that of the administrative authonty, nor begin an inquiry of facts that the authonty
failed to conduct On the other hand, they must verify, if necessary with the help of experts, that the
decision taken by the admimstrative authonty 1s sufficiently justified and whether any factor which
escaped the authonty’s attentton ought to have been taken 1nto account

In basing 1ts opinion on this jurisprudence, the higher admmstrative court decided that the
admimstrauve authority which 1ssued the hicence had properly examined the nsks associated with the
use of the site for storage and had properly assessed those risks Thus, the assessment made by the
authonty, according to which prevenuve measures reflecung the current state of science and
technology had been taken, was pot open fo question In particular, the court considered that the
storage of radioactive waste, of which cach stage of treatment and packaging could not be venfied by

* This note has been kindly prepared by Judge Czapka Presiding Judge of the Admimistrative Count of Appeal of
Luneburg This Court, which 15 the highest adimimstrative ubunal in Lower-Saxony rendered the decision in the
Gorleben case

71




the German authonues, did not contravenc German nuclear law and that these authontes had made
therr decision after sausfying themselves as to the ceruficate attesung to compliance with the
regulations 1n effect 1n France, that the resistance of the storage structure 1o seismuc risks had been
demonstrated to comply with current regulations and that as for the rest, the collapse of the facihity
and the bunal of the storage structures would have no harmful effect on the environment, that
rachaton coming from the nside of the structures would remain within regulatory hmts that
admssible radiation doses would not have reached the homes of the appellants even if one looked at
the most pessimustic calculations proffered by the scientfic commumity, and, finally, that the
authonty’s hypothesis, according to which the structures were both resistant 1o all foreseeable
mtrusions dunng the storage term and that secure containment of the substances was assured, was
Justifiably based

The higher admimstrative court refused the request for a review of the judgement by the Federal
Admimstratve Court However, counsel for the appelants has already announced that he ntends to
appeal this decision

United States

ALARA Two Court Decisions with Dramatically Different Imphcations”

Issues crucial to the nuclear industry are now being decided by courts One of these 15 whether
the phrase “as low as reasonably achievable (ALARA),” defined 1n 10CFR20, 15 a standard of care for
a Jury to apply or whether it 18 iimited to federal regulatory apphicaton

The “standard of care” s the duty a defendant has not to cause an unreasonable nsk of harm to
others For example, a homeowner has a legal duty to keep his property free of dangerous conditions
If he allows the front steps to deteriorate and a visitor breaks hus leg when the steps coilapse, the
homeowner 1s liable to that mnjured party becanse he has breached the standard of care In rachavon
huganon, a hotly contested 1ssue has been What duty does the unlity owe to a nuclear worker
concerning how much radiation exposure the worker 1s allowed to receive?

In the past seven years, numerous federal courts have held that the sole duty owed to a nuclear
worker 1s compliance with the federal permissible dose limuts ' These courts have held that 1f the dose
recerved by a worker 15 below the federal hants, the case must be dismissed because the ntility has not
breached any legal duty to the worker For example, the Q' Conner Court reasoned

In a highly techmcal field such as this although a plaintiff should be provided a very high
level of protection from excessive exposure from radiation a defendant public utility should
also be provided with some clear statement regarding how it may hmt a worker s dose
without exposing the worker to injury or uself to hability This Court agrees with the

*+  This aricle previously publisbed mn Nuclear News (Vol. 39 No 7 of June 1996} and reproduced here with the kind
permussion of its editors was wnlten by David Wiedsis and Donald E. Jose who practice law at
Jose & Wiedis in West Chester Pennsylvama.

1 See cg O Conner v Commonwealth Edison Co 748 F Supp 672 678 (CD Il 1992) aff'd 13 F3d 1090
(Tth Cir ) cert demed 114 S Ct 2711 (1994) Coley v Commonwealth Edison 768 F Supp 625 29(N D Il 1991Y
Hennessy v Commonwealth Edison 764 F Supp 495 500-501 (ND I 1991) Whinng + Boston Fdison Co
No 88-2125 shpop atl (D Mass Sept 5 1991)
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defendants [that the federal permissible dose hinuts] constitute the standard of care owed to a
radiation worker

Thus, according to the rationale of courts following the O’Conner decision, a nuclear worker
cannot sue a utiity as long as his rachation exposure was kept below the federal permussible dose
limuts  So, when a utility permits a nuclear worker to receive an exposure within the federal rmnts, it
has not breached any standard of care to that worker and cannot be held lhiable, even if that exposure
did cause some harmful effect to that worker

Plainuffs, however, have tustorically argued that the applicable standard of care 1s ALARA and
that a jury should be allowed to impose hability on utilities 1f the jury believes that the basis of the
plaintiff’s dose was not ALARA

Recently, two separate federal courts, one siting 1n Philadelphia and one a continent away 1a San
Diego, addressed thus precise 1ssue and came 0 oppostte conclusions In In re TMI, No 94-759%
(3rd Cir October 17, 1995) the Unmited States Court of Appeals for the Third Circuit held that
ALARA was not a standard of care In James v Southern Califormia Edison Co, No 94-1085-]
(S D Calf February §, 19935), a federal distnct court held that ALARA was the standard of care for
the jury to apply The In re TMI decision 15 significant because it 18 the first time that the O’Conner
raticnale has been adopted by an appellate court The James decision 1s sigmuficant because 1t 1s the
first tme the O’Conner rationale has been rejected and ALARA used as a standard of care at inal
Thus article discusses the dramatically different implications of each decision

The James Decision

In the James case, an electnician who worked at the San Onofre Nuclear Generating Station from
1982 until 1986 sued the utility and the manufacturer of the fuel rods 1n use at the plant, alleging that
he developed chromic myelogenous lenkemua (CML) as a result of exposure t0 MICIOSCOpIC pieces of
fuel (fucl fleas) The plamnuff alteged that thousands of fuel fleas had escaped from the pnmary
coolant system and that he had inhaled or ingested them as he worked at the plant. James’s total
occupational racdhanon dose at San Onofre, as measured by TLDs, was 31 mullrem (mrem) His
10 whole body counts were all negative, and he was credited with less than 2 mpc (maximum
permussible concentration 1n the air) hours Although James momtored himself each ttme he exited the
Radiation Controlled Area (RCA), he never set off any friskers or portal monitors Nevertheless, at
tnal, an expert witness for James contended that James had mhaled or 1ngested sufficient quantities of
fuel fleas to create a 35-rem dose to hus bone marrow Other experts testified that such a dose was the
cause of ms CML James alleged that all of the radtabhon momtoning equipment faled to detect the
fuel fleas m or on hus person, allowing hum to recerve this unrecorded dose

Relying on O'Conner, and other decisions following 1t, the defendants asked the court to disnuss
the case wathout a tnal on the basis that the plainuff’s 31 mrem whole body dose was well within the
federal permissible dose limuts The court, however, dented that mouon, and held that ALLARA was
the standard of care The court stated

The court must  resolve whether, as defendants urge the duty of care 1s confined solely to
the numerical dose limits and does not extend to the ALARA language and other provisions
set forth in the regulations ” The court holds that it 1s the entire federal regulatory scheme
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that must determune the duty of care. This includes the ALARA language as well as all
other applicable regulations. ”*

The ALARA standard 1s not merely contentless prefatory language Nor can the ALARA
standard be distissed because 1t 1s technologically rather than health based, as defendants assert
Rather, a reading of the regulations demonstrates that it 1s a substantive standard which 1s
accompanied by s own defimtton of how 1t 1s 10 be measured, and which 1s relevant to defendant s
duty of care The applhicanon of the standard depends on a balancing of several factors such as
“economics of improvements 1n relabon to the benefits 10 the public health and safetv
I0CFR § 201 (c) Ths sort of standard, which requures value judgments and an esumation of what
15 “the uthisaton of atomic energy 1n the public interest,” 1d , 1s appropnate for jury application

The court concluded that “defendants will have met their duty of care if 1t 18 found that they met
the ALARA standards ” The court then set out the burden of proof that plaintiffs had to meet in order
to show that the defendants had breached their duty to the plaintiff

Plaintiffs have at least two methods of prevailing on the duty of care First if plaintiffs can
show that they were exposed to doses above the numerical dose limits then they will also have
proven that the duty of care was breached Second, plaintiffs may also establish a breach of
the duty of care by providing that defendants failed to comply with the AL4RA standards or
other apphicable regulatory provisions.”

While a defendant has a chance to demonstrate that the plaintiff’s exposure was kept below the
numencal federal permussible dose hmiis pnor to tal, a defendant has no chance to demonstrate that
the plaintiff’s exposure was kept below whatever the jury determunes to be ALARA, since the jury s
ALARA judgment cannot be known 1n advance of the jury’s heanng all the evidence and determumung
what ALARA means to them Shortly after thus ALARA ruling, the James case was tned by a federal
distnct court jury The planuffs were allowed to imtroduce expert tesumony about ALARA
“violanons ” For example, Dr Michael Thome testified that ALARA was the standard of care and
even 1if the federal dose hmuts were not exceeded, a jury could sull find hability 1f ALARA was
violated

Q Now, with respect to exceeding [the federal himuts] and the way thas works between ALARA
and the (federal limuts] suppose you have an exposure here that exceeds one of the specific
requirements hke the internal [limits] that you have talked about

Yes

Now, do you need ALARA to determune that you have exceeded [the federal limits?}

No, you do not You have already demonstrated that you have exceeded the code

Is 1t permissible {to be below the federal hmats]  1f ALARA 1s not mamtained?

>a o Lo »

No There 15 a requrement to be ALARA even if you are 1n compliance with the specific
recommendations of the code

2 Intus article where quoted material appears in bold, it indicates emphasis added by the authors
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So, for example, if you were under the specific recommendations of the code but not consistent
with ALARA that would stull be inconsistent with the standards in the code of federal
regulanons?

That’s as 1 understand 1t, sir

So, the two work together?

Correct First you demonstrate that you have reduced doses as low as reasonably
achievable within the constraints 1mposed by the dose Irmuts, s0, you start by 1nsunng that you
are within the dose limats, and then you consider how much further 1t 1s proper for you to
reduce the doses

So, you must always be as low as reasonably achievable even 1if you are below the
specifications?

That’s correct.
But 1n no event above the specificatons?

That’s exactly nght

With such testmony, a jury could find that a dose of 31 mrem stll violated the duty a utithity

owed to a specific worker 1f 1t belhieved that the dose could reasonably have been lower The jury
could then impose lability on the unulity for allowing the worker to receive a 31-mrem dose
Moreover, another expert, Dr Edward Radford, combined the ALARA concept with the hinear no-
threshold hypothesis and testified as follows

Q

And with regard to the teshmony you have given for the jury that there 15 no safe level of
exposure to radiation,  1s that an important part of the ALARA pnnciple That there 1s no safe
threshold?

Yes The exposure himtts that were 1n force 1n, say, 1985, were, I believe, fairly lax ~ But to
take account of the fact that the linear no-threshold dose response curve was considered 1o
apply to radiation, the regulators say, you have to keep below this numencal hmit. You should
get 1t as low as reasonably achicvable, ALARA And so this was bult into the regulations as
an important part of the regulations that the compames had to do better than these
numerical hnuts

And 1n addition to your testtmony that the numencal hmits were exceeded, do you believe
under the conchtions at San Onofre that ALARA was exceeded as well?

Well, ALARA was certainly not adhered to

Was the level of acuvity of the fuel particles and practices at San Onofre consistent with the
ALARA pnnciple in your opmion?

Certainly not with regard to the fuel fleas that were floating around the reactor
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The court’s ruling mmposing ALARA as a standard of care, and allowing thus expert tesumony
served as the basis for 1atroducing evidence that went far beyond the 1ssues i the case Virtually anm
incident that demonstrated alleged “sloppy health physics practice,” or that ehcated NRC enucism
was paraded before the jury as an example of ALARA violauons that warranted imposiion of habiliry
and puniive damages For example, overexposures to other workers and contamination incidents
occurnng long after the plainuff left the plant were considered relevant as to whether or not the health
physics practices at the plant were ALARA, even though they had notlung 10 do with the piainuff’s
dose The jury was allowed to hold the uulity hable for warting for the next scheduled refueling out-
age to replace some faled fuel rods rather than immediately shutuing down the reactor i order to
replace those fuel rods despue the fact that the NRC had ndependently concurred wuth the
managemen! s decision to deal with the few failed fuel rods at the next regular refuefing outage

Fortunately, the yury returned a verdict 1n favor of the defendants, and the court s ALARA ruling
had no lasung effect However, as discussed below, 1f other courts follow thas court s decision that the
applhicabie standard of care 1s ALARA the mmpact on utilities and the imphications for future radiation
huigation cases could be considerable

The In re TMI Decision

The 1979 Three Mile Isiand accaident, whuch resulted 1 the release of radicactive matenal to the
surrounding area, has resulted 1n lengthy and complex hogaton More than 2,000 plainuffs allege that
they have developed diseases from the radiation exposure

Last year, the defendants filed a mouon for summary judgment asking the court to dismiss the
case based on the fact that no individual plamnuff recerved a dose 1n excess of the 10CFR20 federal
dose limts for members of the general public The federal distnat tnal court demed the defendants
motion After examumng prior legal precedent, including the O’Conner decision, and agreeing that
“federal regulations provide the applicable standard of care,” the court noted that the regulations also
stated that licensces must mamntain ALARA (In re TMI Linganon, No [CV-88-1452 [MD Pa
Feb 18, 1994]) It said, “In addinon o complying with the requrements set forth 1n this part
[a hcensee must] make every reasonable effort to mamntain radiation exposures, and releases of
racioactive matenals 1n effluents to unrestncted areas, as low as 1s reasonably achievable The court
also noted that for emissions, “Appendix 1 to Part 50 establishes levels which ‘shall be deemed a
conclusive showing of comphance with’ the ALARA requirement.” Thus, the court concluded that
ALARA had to be considered in evaluating the defendants’ conduct, and developed a n-level
analysis First, because Appendix 1 sets out emussion levels that conclusively demonstrate that a
nuclear operator 1s mamntaimng emissions at the ALARA level, defendants cannot be hable 1if the
releases were below that level Second, if the releases were above the levels speafied in
10CFR20 106, the defendants had breached the “neghgence standard ” Thrd, if the release was
below the secnon 20 106 hmuts but above the Appendix I levels, defendants would have 1o
demonstrate that they used their “best efforts” to keep the levels ALARA The court concluded

If Defendants can prove that emissions levels were kept below those prescribed by the
ALARA limits they have met the applicable standard of care and therefore will be immune
from hability for actions premised on the release of emissions Moreover if Plaintiffs can
prove that Defendants emissions exceeded those levels set out in §20 106 Defendants will
have violated the relevant standard of care and will be held hable prowvided Plainnffs are also
able to satisfy the causation and harm elements of their claims If the evidence indicates that
emissions levels fall between the two standards Defendants may be held liable 1f Plainuff can
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prove (along with the causation and harm prongs) that Defendants did not use their best
efforts to reduce radioactive emissions ’

The mal court’s decision was appealed to the Umited States Court of Appeals for the Thard
Circmat On appeal, the defendants argued thai the lower court’s decision effectively eviscerated the
federal dose lumits by placing 1n the hands of a lay jury the complex scientific judgments that had
already been made by the federal regulators That 1s, 1f a jury 1s allowed to decide whether a utihity
used 1ts “best efforts” in keeping radiation releases ALARA, the jury could substitute its own
Judgment of how a nuclear plant should be run in place of the federal regulator’s judgment

In direct contradiction to James and the TMI tnal court, the Third Circuit rejected ALARA as a
standard of care In reviewing the development of the radiation protecuon standards and the ALARA
concept, the court saxd that the Atomic Energy Commusston (AEC) enacted regulatsons “to estabhish
standards for the protection of {nuclear plant] hcensees, ther employees and the general public against
rachaton hazards ™ The dose hruts for persons 1n unrestricted areas (1e, the general public) of
10 percent of the dose permutied to workers was “in accordance with present knowledge, {and
provided] a very substantial margin of safety for exposed individuals ” Even when the dosc hmts
were lowered, upon recommendations from the Federal Radvation Council and the National Council
on Radiation Protection and Measurements 1n 1960, the court noted that this reduction was not based
on health concerns

Recommended hmits on exposure, based upon extensive scientific and techrnical investigation
and upon years of experience with the practical problems of radiation profection represent a
consensus as to the measures generally desirable to provide appropriate degrees of safety in
the situations to which these measures apply While the numerical values for exposure limits
established in this regulation provide a conservative standard of safety the nature of the
problem 1s such that lower exposure limits would be used 1f considered practical At the same
nime if there were sufficient reason the use of considerably higher exposure hmis in this
regulation would not have been considered to result in excessive hazards

With respect to the ALARA concept, the court noted that early on, a general purpose of the
AEC’s regulatory policy was to ensure that “radiation exposures to the pubhic should be kept as low as
practicable ” While the 1975 addition of Appenchx I defined the “as low as practicable” admomtion,
the court stated that the critenia “were not to be considered ‘rachation protection standards ™

After reviewing the history of the regulations, the court held that 10CFR20 105 and
10CFR20 106 constituted the federal standard of care, and r¢jected ALARA as a standard of care The
court reasoned that the language establisting ALARA compelled the conclusion that ALARA 15 a
guide that was not to be construed as a radiation protection standard Also, the specific numencal dose
himats, and not ALARA, are sufficient to protect public health “*[Alny biological effects that might
occur at the low levels of these standards have such low probability of occurrence that they would
escape deiecuon by present-day methods of observation and measurement ” Most imporiant, the court
realized that 1t was nappropnate for lay jurors to perform the cost/bencfit analysis that must be
considered 1n making ALARA decisions The court stated

“Adopting ALARA as part of the standard of care would put juries in charge of deciding the
pernussible levels of radiation exposure and, more generally, the adequacy of safety
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procedures at nuclear plants — issues that have explicitly been reserved to the federal
government in general and the NRC specifically .

Adoprion of a standard as vague as ALARA would give no real guidance to operators and
would allow junes to fix the standard case by case and plant by plant An operator acting n
the utmost good faith and diligence could still find uself hable for failing to meet such an
elusive and undeterminable standard Our holding protects the public and provides owners
and operators of nuclear power plants with a defimtive standard by which their conduct will
be measured ”

The Implications

The James and In re TMI decisions highhight the fundamentally different approaches a court can
take on the ALARA 1ssue ALARA can become a mullstone around the neck of utilities by acting as a
basis for imposing hability for exposures that are otherwise deemed permussible, or ALARA can
funcuon as a professional philosophy of excellence by serving to encourage utihties to find wavs to
operate a plant with lower exposures to workers

The iamphcations for the James decision are far-reachung, and 1f apphed on a nauonal basis could
be devastating to the nuclear industry If the vague AL ARA requirement becomes the legal standard
of care for a utility, every exposure, no matter how small, can be analyzed and cnticized with the
benefit of hindsight. In virtually every instance, 1t would have been “possible’ to have reduced that
exposure to that one worker even more, especially when one doesn’t consider the effect on all the
other workers Unfortunately, a lawsuat always places the attention on the plainuff as 1f he or she were
the only worker at the plant and the health physics department can devote all of its resources to
reducing that one worker’s dose as low as 15 reasonably achievable More can always be done for one
person, but more cannot always be done for all workers An “expert” witness can always testufy that
the plaintiff's dose could have been lowered if the worker’s stay tiie had been reduced, if more
shielding had been used, 1f long-handled tools had been provided, or 1f more people had been given a
larger collecuve dose 1n order to reduce the individual’s dose An expert can always apply a cost-
benefit analysis focused on just one worker and tesufy that such steps would cost only a few dollars
whule greatly reducing s dose Plaintiffs can then argue that because the utility chose to violate
ALARA by “trading dollars for Irves,” hability ought to be imposed on the uuhty These arguments
are applicable whether the dose 1n1ssue 15 1000 mrem or 100 mrem Thus, with ALARA as a standard
of care, actual plant efforts to reduce doses to all workers do not effectively reduce the hkelihood of
hugauon ALARA as a standard of care acts to undermine ALARA efforts 1n the nuclear industry

Imposing ALARA as a standard can force almost any case 10 a jury tnal because the court would
not be permited to summanly dismiss the case, even where the plainuffs dose was de mounus This
can lead to absurd results For example, the plamntiff in James had a cumulative whole body dose of
31 mrem while working at San Onofre for about three years His dose from natural background
radiation for the same ume penod was between 900 and 1,080 mrem Thus, if lus leukerma were
caused by radnation — a proposition that 1S questionable at best — 1t 1s more likely that 1t was caused by
the much greater amount of rachanon recerved from natural background radiation than by the radiabon
recerved at San Onofre

Further, applying ALLARA as the standard of care would undercut the very stability that the

regulations were designed to provide, because utilitsies could be held hable for allowing a dose that the
regulatons specifically labeled as a permussible dose Such a result would also allow different
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standards 10 be 1imposed throughout the country, depending on a jury’s own personal balancing of the
ALARA cost/benefit analysis A jury 1n Califorma could determune that 300 mrem was too much, a
Jury in New Jersey could determine 30 mrem was t00 much, and a jury tn Flonda could determine
that 3 mrem was too much

in re THI siands in great conirast o ithe James decision In ihai case, the couri comrecily
reasonext that adopting ALLARA as a standard of care “would put junes 1n charge of deciding the
permussible levels of radianon exposure and, more generally, the adequacy of safety procedures at
nuclear plants ” While jurors are normally well suited to deciding issues that are within therr
knowledge and expernience, 1n cases dealing with complex scientific 1ssues and where the federal
government has already set the permussible dose limats based on the best available scientfic evidence,
a jury should not be permiited to mterfere with the government’s decision Thus 1s especially true
where, because of wadespread musunderstanding of the scientific pnnciples regarding the relative nsks
of radiation, and the prejudices held by the general public, allowing lay jurors to set the safety limuats
would unfarrly prejudice the case of utility defendants

Moreover, for those uvtiliies that are operating nuclear power plants within the junsdiction of the
Third Circust and the Seventh Circuit,’” there will be some degree of predictability regarding legal
liabihity for radiation exposures to the work force, or to the general population For these utilities, the
rationale of the O’Conner Court — quoted at the beginning of thus article — 1s applicable Thus, as the
Third Circuit stated, “Our holding protects the public and provides owners and operators of nuclear
power plants with a defimtive standard by which therr conduct will be measured” No longer should
an “operator acung in the utmost good faith and dihgence  sull find nself hable for faling to meet
such an elusive and undetermunable [ALARA] standard

The In re TMI decision comports with what most professional health physicists have known for
years ALARA 1s not, and was never 1ntended to be, a tort standard of care It 1s a professional
philosophy of excellence and a programmatic requirement As a professional phalosophy, all health
physicists should stnve to achieve ALARA n their work., This means that just like good students
strive to obtain and maintain an “A” average, all health physicists must have an ALARA program that
strives for an A average on individual and collective doses If a student recerves a B, C, orevena D
on a particular test, that does not mean he has failed the course or even that ns A average has been
destroyed Thus, when a worker recerves 200 mullirem, but could have received 100 millirem 1n some
specific 1nstance, this does not mean the utility falls ALARA or 1s neghgent It only means that
excellence was not achieved in that instance

Unhtes are required to have a program to pursue the ALARA philosophy The NRC has
reguiatory authonty to impose sanctions arxi fines for fallure 1o maintain an ALARA program That 18
as 1t should be Highly techmical decisions about excellence 1n nuclear safety should remain 1n the
hands of the federal regulators who have that particular experise Conversely, becanse juries lack
technical knowledge and may be easily swayed by passion, they are partcularly bad at policy-making
analysis Thus, 1t would be :mproper for a jury to decide policy, such as ALARA

The role of ALARA 1n radiation lingation 1s one of the most important 1ssues in thus developing
field of law The erroneous James decision illustrates the harm that can be done by a wrong
apphication of ALARA The O’Conner and In re TMI decisions 1Hustrate the benefits to be reahized

3  The Third Circust s junsdiction covers New Jersey Pennsylvama, Delaware and the Virgin Islands the Seventh
Circuit s junsdiction covers [lhnois Wisconsin and Indiana
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U S Court of Appeal (Drstrict of Columina Circurt) Deciston on U S DOE Obhigations Under the
Nuclear Waste Policy Act (1996)"

In May 1995, various utihities, States and State pubhic utility commussions filed a petiion
challenging the United States Depantment of Energy’s interpretauon that it was not uncondiionally
obligaied, under the Nuclear Wasie Policy Act, 0 accepi speni nuciear fuel and high-level radioacuve

waste by 31 January 1998, 1n the absence of a repository constructed and hicensed under the Act
(Indiana Michugan Power Company et al , v Department of Energy and Unued States of Amenica)

On 23 July 1996, the Umted Suates Court of Appeals concluded that the Department §
interpretation was not valid, and ruled that, under the Act, the Department 1s obhged o commence
disposing of, or accept under the “Standard Contract”, the uuliies’ spent nuclear fuel no later than
January 1998 The Court noted that the Department has nol yet defaulted on its statutory or
contractual obhigations with the utthties and found 1t premature to determune an appropnate remedy or
how the disposal obligation might be met in the absence of a repository

The Department of Energy had 90 days from the date of the ruling to appeal (by way of a petttion
for cerniorari) to the United States Supreme Court. It has decided not to pursue such an appeal If the

I')f-naﬂmt-\m has a lﬂml nhlmzmnn to ar'fpni wagte prior to constmichon of a reposiory, this could he

resolved potentially thmugh the refund or rebate of moneys paid by the uulmes into the Nuclear
Waste Fund The 1ssue of a remedy 1s, however, not nipe before the 1998 deadhine, as indicated by the
Court of Appeals

European Commission

Court of Justice and Court of Furst Instance of the European Communities — The KLE and ENU
Cases™

On 18 September and 8 October, respecuvely, oral arguments were heard 1n two opposing cases
aganst the Commission, one brought by a Commumty user, Kernkrafiwerke Lippe-Ems (KLE)

hafoua tha Moasrt AF Taret Tnctanna ~F tha T w fVarnenarsatinoe and tha ~Athar ke FMmrrnias
Uuivih U Uil Vi DlisE MDA U UK. DAL R all bulﬂ“luluuw IR MG VRG] UJ a \.—UUIIIIUIul)

producer, Empresa Nacional de Uranio (ENU), before the Court of Justice Reference has alreads
been made 1n the Bulletin to these two cases and, 1o particular, to the fact that the Euratom Supply
Agency’s practices with regard to nuclear fuel supplhies were being challenged from diametncally
opposed viewpoints (See Nuclear Law Bullenn No 54 for the KLE case and Nuclear Law Bulletn
Nos 55 and 56 for the ENU case)

* Thig note hae heen kindb Endiv nrenared v Sonkise Ansshns of the Hnitaed Statec Nenartment of Eperov

2diS DR D88 DO NNy PiepPalts OF SOpmis SRRl O W0 LN SIEWS L RParinent O SOy By

** This note has been kindly prepared by A. Bouquoet, Euratom Supply Agency
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1. KLE Case
The Facts

As has already been reported at different umes, this first case concerns a Community user who
has questioned the Agency’s powers 10 1mpose a pohcy of diversifying sources of uramum supplies,
and 1n particular to require that natural urammum to be delivered should not come from the
Commonwealth of Independent States (CIS)

In its decistons, which were being challenged, the Commussion had confirmed the Agency’s
position  In the first decision — of 4 February 1994 — the Commssion had, with regard to procedure,
ruled that the Agency was entitled to request further information and that the penod of ten working
days for the concluston of contracts did not start to run until the date on wiuch tt had received such
mformation In the second decision, of 21 February, the Commission had, with regard to the marn
1ssue, confirmed that the Agency could make 1t a requurement for the conclusion of a contract that the
matenials not come dwectly or indireclly from the CIS, a position which 15 justfied on common
supply policy grounds, such as the need to diversafy sources 1n order to ensure security of supply

Arguments Concermng the Tune Factor

In 1ts appeal agamnst the decision of 4 Febrwary 1994, KLE cnucised the Commmssion’s
calculation of the ime which could be taken by the Agency to reach a decision and maintained that
the request for informauon could not affect the ten-day time hmut laad down by Article Sbis(f) of the
Agency Regulation KLE claimed that the absence of a positive decision within the ten days
amounted to an 1mphcit refusal The Commussion rejected this argument, pornting out that Article 55
of the Treaty enabled any necessary information to be requested It maintained that the ten-day period
was not an actual tme limit but simply an admimstrative penod

Arguments on the Main Issue

As a prehmmnary step 1 1is argument on the substance of the decision of 21 Febrouary 1996, the
Commussion set the dispute 1n a wider context and explained that the supply policy, which was aimed
at diversifying supply sources and preventing any excesstve dependence on supplies from the CIS,
was the only sound policy possible at a ume when prices were depressed and production did not meet
demand With regard to the market situaton m general, KLE maintained that producthon capacity was
quute sufficient and dented that there was any question of a crsis

KLE then argued that the decision should be set aside for five reasons

— 1nfringement of Article Shis of the Agency Regulation and of certain provisions n the

Euratom Treaty (ancluding Article 61, paragraph 1, Article 60, Article 65, paragraph 1, Article
52, paragraph 2, Article 64 and Article 2(b) and (c),

— breach of the general principles of Community law,

— breach of the rules on the allocation of powers,

—~ breach of substantive rules, 1 ¢ the requiretment to provide jJustificaion, and
— abuse of power
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As regards the first reason, KLE first argued that the simphfied procedure ruied out
interventiomst control by the Agency, which should simply act as a sort of “notary” Daversification
policy was, according to KLE, contrary to the Treaty, whach allowed the free play of market forces
and the requirement for “market-related pnces” could not be a legal obstacle under the terms of
Article 61, since such an exception to the requrement to meet all orders had to be interpreted
restricuvely It then cnuaised the lack of wransparency on the grounds that supply policy ¢cnitena had
been clanfied only in the course of the proceedings, which contravened the general pninciple of
legality under Community law As for powers, it considered that only the Council and the
Commussion were entitled to define policy, while the Agency had to lhimit tself 10 the commercial
aspect of supply It was alleged that the requirement to provide yustification had not been respected 1n
that the Commussion had not taken into account KLE’s argument in the adimmstrative procedure
KLE did not enlarge on the alleged abuse of power

The Commussion rejected all these arguments and defended 1ts decision by stressing  first, that
Arucle 5bis remained subject to pnmary law and thus, a refusal o conclude a contract was perfectly
1n order, as was a partial refusal The Commission considered that an external agreement, such as the
Agreement on Commercial and Economic Co-operation with the Soviet Umon 1n 1989 (and 1n
particular 11s Articles 6 and 14 on “market-related prices”), which had been concluded by the
Commussion pursuam to Article 101 (as well as an external agreement concluded by the Agency
pursuant to Artucle 64), could be a legal obstacle to the conclusion of a contract by the Agency under
the terms of Arucle 61  The policy of diversifying supply sources had been the subject of a number of
resoluttons and opinions, 1 particular by the Agency’s Consultative Comnuttee A breach of supply
policy pninciples in KLE’s favour would, by enabhing KLE to acquire unlimsted quantities of matenal
from the CIS, give 1t a privileged posiiion aver other users, which was protubited by Arucle 52
paragraph 2 (a) As for the lack of ransparency, the Commussion pointed out that KLE had precise
information on the reasons for the diversification policy As regards the allocanon of powers the
Commssion stated that the Agency had been set up by the Treaty useif, with responsibilities not only
for purcly cominercial issucs but also for certamn supply “policy” decisions  These decisions were
backed by the Commssion With regard to justification, the Commission pomnted out that the
grounds given were sufficient to enable KLE 10 appreciate why the decision had been taken

Arguments on the Claxm for Compensation

The Commussion questioned the admussibility of a clam filed aganst 3t but concerming action
taken by the Agency KLE rejected thus argument and stressed that the Commussion’s decision had
confirmed the act by the Agency The Commussion took the view that, since no 1llegal act had been
proved (see proceedings for annulment), there could be no guestion of compensauon  even in the
event of annulment, the Commussion could not be held hable unless 1t had mamfesty and unduly
exceeded its discretionary powers

Next Stage

The cases have been adyourned for further consultauon, and a judgement 1s expected in the
coming months

2 The ENU Case

On 8 October the Court heard arguments 1n the appeal by Empresa Nacional de Urauo (ENU)
agamst the judgement of 15 September 1995  In thas judgement, the Court of First Instance had
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dismissed an action for annulment and damages brought by ENU agamnst the Commission’s decision
of 19 July 1993

In presenting hus case, ENU’s counsel mainly repeated the arguments he had given 1n hus wntien
statement, namely that the Court had misunderstood the request by ENU which was not asking for a
market guarantee bui simply for the full implementanon of Chapter VI of the EAEC Treaty (which
would automanically resuli 1n such a guaraniee), that the simphified procedure (providing for direct
negotiation and co-signature) was contrary to the Treaty, that under the terms of Article 66, a
preference existed for Community production available at farr pnces and that, peading the
implementation of Chapter VI, the “special provision” required the Agency to sell ENU’s production

After settng Chapter VI1n 1ts wider policy and economic context, the Commussion rejected these
arpuments and claimed that ENU was 1n fact asking for a market guarantee, that the legality of the
sumplified procedure Regulation had been accepted wmplicitly by the Court of Justice and expliculy by
Attorney-General Romer, and that the Court of First Instance had established as a fact that the “special
provision” was simply a policy proposal, one, moreover, that had been fully respected by the Agency
which had succeeded in selling ENU’s current production The Attorney-General 1s t0 give fus
conclusions on 5 December, and the judgement should be handed down at a subsequent date
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NATIONAL LEGISLATIVE AND
REGULATORY ACTIVITIES

Brazil

Radiation Protection
Resolution of the National Nuclear Energy Commussion (CNEN) (1996)

By a Resolution daied 26 March 1996, the CNEN approved certain radiation protection and
safety standards to be followed in the provision of nuclear medicine services It was published in the
Drwano Ofictal on 23 Aprl 1996

The standards apply to activities involving the use of pharmaceutical products for therapeutic and
diagnostic purposes 1n the field of nuclear medicine

Nuclear medicine services are to consist of a medical specialist (doctor), a radiation level
supervisor approved by CNEN and several techmcians Each service must formulate a radiation
protection plan, conformung to the critena set out in Standard CNEN-NE 3 01 whuch describes the
basic requirements for radiaton protecion Radioactive waste generated by these activities must be
collected and placed 1n contamners that are properly ideniified and dated The containers are to be
stored 1n special areas until their vitimate disposal

The CNEN has the authority to modify radiation protection and safety standards if they judge
them to be 1nadequate, as well as the nght to inspect the operations of nuclear medicine services to
ensure that current standards are being met

Regulation of Nuclear Trade (Including Non-Proliferation)
Decree Concerning the Export of Sensitive Goods and Consequential Services (1996)

Decree No 1861 of 12 April 1996, made pursuant to Law No 9 112 of 1995 on the export of
sensiive goods, aums to regulate the transfer of equipment, matenals and puclear technology as well
as dual-purpose products

The Decree sets out the gwmdig pninciples for the control of exports of nuclear materals and
conscquential services so as to guard agamnst the nisks of proliferation of nuclear arms

Export permuts are 1ssued by the Office of Strategic Affaus of the President of the Republic
(Secretana de Assunios Estratégicos) Permut conchittons are set out in Chapter V of the Decree
Export controls are exercised over all transfers to other States, even where the country of destination
plans to re-export the goods to a third country The transfer will only be authonsed if the destination
State provides a Governmental guarantee attesting to the fact that the goods exported do not contain
any miclear explosive device Moreover, the iransfer may only take place if the destnation State has
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concluded an Agreement with the IAEA ensuning that is nuclear activities are hmuted to peaceful
purposes

The Decree was published tn the Diario Oficial on 15 April 1996 and entered tnto force on the

cnnna Anta
(i

(R et Le)

People’s Republic of China

Regume of Nuclear Installations
Collection of Regulanions on Nuclear Safety (1995}

‘These notes are based on the publication “A Collection of Regulations on Nuclear Safety of the
People’s Republic of Chuna™ {(published 1 December 1995) The Collecuon comtans legislation
regulations and orders concermng muclear safety as lasd down by the State Counci} and the National

Nuclear anptv Admmstraton (NNSA) (For more mnformaton on the NNSA, see Nuclear Law
Bulletin No 40)

Regulanons

The current rules on nuclear safety are contained in admimstranve regulanons These are as
follows

1 Reguiation on the safety, supervision and control of civiban nuclear installattons 1in China of
29 Qctoher 1984, HAFOSOQ This Regulaton lays down a regime of licensing and control of
civilian muclear installattons and sets up the NNSA  The NNSA 1s responstble, in particular, for
centralised suwpervision of the safety of such installanons throughout the country (See
Nuclear Law Bullenn No 39)

2 Regulanon on the control of nuciear matenals in Chuna of 15 June 1987, HAFO600 Thus
Regulanon lays down a regime of control to ensure the safe and lawful use of nuclear matenals and
to provide for the physical protection of such matenals

L¥8 ]

Regulation on ihe control of nuclear emergencies mvolving Duclear power planis of
4 August 1993, HAFO700 This Regulation lays down the procedum for emergency programmes
n the event of a nuclear incident and for mimnusing the damage from such an inaident  The
Regulation sets forth the responsible orgamsatons, the preparations necessary 1n the event of an
icxdent, emergency preventive measures, recovery measures and financial support for such
measures

4 Regulahon on radavon protection from radimsotopes and radiavon equipment of
24 October 1989 This Regulauon lays down the provisions for the hicensing of work umits using
radiosotopes and radianon equupment. It also sets out the responsibiliies of pubhic health
environmental and public security departments at various levels with respect to the supervision of
radiorsotopes and radiation equupment (see Nuclear Law Bulletin No 51)
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Safety Codes

The above mentioned Regulations are supplemented by safety codes 1ssued by the NNSA  These

are as follows

1

7

Safety Code on the siing of nuclear power plants of 27 July 1991, HAF0100(91) Thus Code sets
out a system for selecting sites for nuclear power plants 1n keeping wath nuclear safety It mcindes
provistons for analysing and assessing the safety of recommended sites, as well as the obligations
of apphicants seeking permussion and those of the retevant authorities concerning nuclear safety

Safety Code on the design of nuclear power plants of 27 July 1991, HAF0200(91) This Code
contains certatn essentral conditions with regard to the design of a nuclear power plant, to ensure
the safety of the plant, including the design of the building as well as the system and its
components It covers safety pnnciples and design standards for key componemnts such as the
reactor core, cooling system, emergency power suppiy system, fuel loading and storage sysiem,
and for radiation protection

Safety Code on the operation of nuclear power plants of 27 July 1991, HAF0300{51), and s
Appendix of 2 March 1994, HAF0300(91)-1 Ths Code sets out the basic requurements for the
safe operation of nuclear power plants and contans the rules govermng the responsibality of the
orgamsation operating the plant It covers operating rules, repawrs and mamntenance,
expenmentation, mspection, radiation protection, management of radioactive waste, preparattons
for emergencies, quality assurance, physical protection, record and reportng systems and
decommssioning  The Appendix to the Code concerns, spectfically, the management of
refuelling, repairs and shut-downs by accident

Safety Code on quality assurance for nuclear power plants of 27 July 1991, HAF040((91) Ths
Code applies the prninciple of quality assurance to all activities relatng to nuclear power plants,
from site selection 1o decommissionng

Safety Code on the management of radicacive waste from nuclear power plants of
29 August 1991, HAF0800 Thus Code sets out the safety principles for waste management and, i
doing so, covers the responsibiiines of the operating orgamsabon and the relevant authonty, a
management system, the transport and disposal of radioactive waste and the management of
rachoactive waste generated from decommissiomng and nuclear incidents

Safety Code on the supervision and control of civillan nuclear pressure retaimng components
of 4 March 1992, HAF0S00 This Code sets out the safety requirements for pressure retaimng
components (including pressure vessel, heat exchanger, efc ) used for civilian nuclear power plants
Certain rules and directives have been made pursuant to thus Code These rmles and directives
provide for the implementation of the above mennoned Safety Code by setting forth a hicensmg
system for the design, manufacture and installation of pressure retaimng components and an
orgamsation to regulate and supervise the various safety activities 1n this area. In additon, they
provide for the raiming and certifyang of personnel undertaking non-destructive exanunation of
civilian nuclear pressure retaining components and for the supervision and conirol by competent
departments of the above-mentioned personnel

Safety Code on civibian nuclear fuel imstallations of 17 June 1993, HAF1100 This Code specifies
the safety requirements for site selection, construction, operation and decommssionmng of
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snstallagions, for the fabnicanon, ennichment, processing, reprocessing, storage and disposal of
nuclear fuel

8 Safety Codes on research reactor design and operatson of 6 June 1995, HAF1000-1 and HAF1000-

2 Thege two Codesg get ont the recmiremente for sitine and guality assurance 1n relanhon 1o the
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design of research reactors, and safely requrements for the operation and decomnussioning of
research reactors

Finland
General Legisiation

Modificanon of the Nuclear Energy Decree of 1988 Following Membershup in the European Union
(1996)

When Finland became a Member State of the European Umon 1 1995 1t also jomned the
Evropean Atormc Energy Commumty (Euratom) As a consequence, comphance with the Euratom
Treaty and with EC Council Regulations and Directives based thereon, necessitated a number of
amendments to the Nuclear Energy Act, 1987 (see Nuclear Law Bullenn No 55)°, Changes to the
Finnish Nuclear Energy Decree of 1988 were also required and these are reflected 1n Decree 473/96 of
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26 June 1996 which came 1nio force on i .".Lly P (See Nuciear Law Buileiin No 4.))

The changes were pnmanly required because of the Euratom Treaty nself and because of EU
Council Directive 92/3/Euratom, on the supervision and control of shipments of radioactve waste
between Member States and 1nto and out of the Community {for the text of the Direcuve, see Nuclear
Law Bullenn No 49, see also Nuclear Law Bulleiin No 53)

In addiion, changes were necessitated by the followmng EU Council Regulanons Nos 9 (1960)
3227776 and 1493/93 (sce Nuclear Law Bulletin No 52 The above menttoned EU texts contain
detasis of hcensing and notufication, as weil as defimtions, concermng shipments of radigacuve
substances which are now incorporated inte the new Finmsh Nuclear Energy Decree

Finland also benefits from the extent to which transfers of nuclear industry goods used for
ordinary peacefut purposes have been made easter within the European Umon  An operator wha has
obtained a construchion or operating hcence for a nuclear facility, or who has some other operaung
ticense menuoned 10 the Finmish Nuclear Energy Decree, will now receive a Community Trade
Licence for the import and export of nuclear goods pertaimng to hus business 1o and from other
Member States When such a Commumty Trade Licence has been obtained, the operator needs no
other import or export hcence from the Finmsh anthonties regarding shapments within the European
Umon The Commumty Trade Licence does not, however, apply to mmports or exports of nuclear
waste

The new Finmish Nuclear Enerov Decree alco contains the necessary pDrovisions concermng dual-
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vse goods needed by the pon-military nuclear industry, which are histed 1n EU Council Regu]anon No

*

These amendments pnmanly concerned EC Membership obhigations and they came nto force on 1 January 1995
pursuant to Decree 1589/94 1ssued on 31 December 1994
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3381/94 setting up a Evropean Umon regame for the control of exports of dual-use goods, and 1n EU
Council Decision 94/942/CFSP concerming the control of exports of dual-use goods

France

Orgamisation and Structure
Decree Deterrmining the Responsibilines of Nuclear Armed Forces (1996)

Under the terms of Decree No 96-520 of 12 June 1996, the mussion, composition and terms of
deployment of armed forces using nuclear weapons are to be determined by the Defence Council and
the Pnme Mimister i1s to take those general measutes necessaty to implement these decisions The
Mumster responsible for the ammed forces has junsdiction over the orgamsation, management and
deployment of armed forces using nuclear weapons and over their necessary mfrastructure  The Chief
of Staff of the armed forces 1s charged wath the following responsibilities 1n respect of the use of
nuclear weapons

~ 1o prepare deployment plans and operational directives,

~ o ensure the operational capacity of the armed forces using nuclear weapons and therr
comresponding movement, and

— to keep the Mmuster responsible for the armeq forces mformed and to report
1o the Defence Councit on the state of such matters

The Chuef of Staff of the armed forces 1s responstble for carrying out the pecessary operations o
deploy armed forces using nuclear weapons

The Commanders of the armed forces are charged with putting these measures mnto operation and
with following up on the execution of their myssions

Decree No 64-46 of 14 January 1964, relative to the strategic aenal forces 15 also repealed
Regume of Nuclear Installations
Decree Modifying the Categones of Installations for the Protection of the Environment (1996)

Decree No 96-197 of 11 March 1996 modifies the contents of heading 385bis to si1x, concermng
radioactive substances, so as to take into account, on the one hand, the evolution of standards for
sealed sources, and on the other hand, modifications to the general pninciples of radiation protection
(Decree No 88-521 of 18 Apnl 1988, which modified Decree No 66-450 of 20 June 1966) (See
Nuclear Law Bulletin Nos 41 and 42)

This revision does not alier the boundary between basic nuclear mstallations (INB) and
nstailanons classified for the proteczon of the environment (ICPE) under the heading 385bis to six
(radioactive substances), but rather, makes the headings of the ICPE categories more consistent with
those of the radiapion protection reguiahons It provides, notably, that the classification of
rathonuchides by reference 1o their rachotoxrcity will now result 1 there beang four groups, rather than
three as envisaged previously
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The new Decree also provides

~ for the repeal of Articles 3 and 4 of the Decree of 23 Apnl 1985 (See Nuclear Law Bulleun
No 36) following the publication of Decree No 95-540 of 4 May 1995 on the release of
effluents from INB, which itself repeals the Decree of 6 November 1974 whuch these two
Articles modafied,

~ that with regard to the defimtion of sealed and non-sealed, reference 15 now made to standards
rather than to an order or decree,

~ for taking 1o account the opimon of the Council of State of 11 December 1991 concerning
the methods of calculating the actvity level of racioactrve substances,

— the explicit recognition of 1nstallations where more than one nuclear activity is carried out

Decree Modifying Decree No 85-449 Concerming the Apphcanon of the Law of 1983 on Protection
of the Environment 10 Basic Nuclear Installanons (1996)

Article 1 of the Law of 1Z July 1983 on the Democrausation of Public Inquines and the
Protection of the Environment provides that the list of activities which must be preceded by a public
1nquiry is to be determuned by a decree of the Council of State (See Nuclear Law Bulletin No 32)

In applying this provision, Decree No 85-449 of 23 Apnil 1985 includes, by way of an annex
the categones of basic nuclear mstallanons (INB) However, due to the revision of categones of
installations classified for the protection of the eavironment (ICPE) which are subject to the above
mentioned Decree No 96-197, 1t was judged necessary to mocify, at the same ume, the categories of
INB This modificahon was accomphished by a new Decree No 96-198 of 11 March 1996

Repeal of Two Orders Concerming the Linuts Beyond Which Installanons Were Considered as Basic
Nuclear Installanons (INB) (1996}

The Order of 11 March 1996 modifies the hmuts beyond which factones for the preparation
fabnication or processing of radioachve substances, as well as mnstallatons for the storage stockpiling
or use of radioachve substances including waste, are 1o be considered as basic nuclear installations

Unut the entry mto force of this new Order, the hmits beyond whuch the above-noted
instalations were considered as INB’s were set forth 1n the Orders of 6 December 1966 and
25 January 1967, as mockfied, which had becn made pursuant to Article 2 of the Decree of
11 December 1963 relative to puclear installabons These two Orders are thus repealed

The Order of 11 March 1996 replaces the two Orders of 1966 and 1967 in order to take nto
account the reforms 1néroduced by Decree No  66-450 of 1988 wath regard to the general pninciples of
radiatton protection

Repeal of the 1977 Order Seinng Out the Charactenstics of Radioactive Matenials in Special Form
{1966)

Sealed sources m special form, subject to the less stngent requirements for the regutanon of
installations classified for the protection of the environmemt (ICPE), were defined by the Order of
24 November 1977 Ths Onder did not take into account cumrent standards and was incomprehensible
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to users who could be refused approval in spite of their having obtained certificates of standards
compliance from the test laboratories

The modification of categones has ehiminated the concept of “sealed sources 1n special form”
From now on, French standards, themselves conforming 10 international standards, will allow for the
apphicauon of classificaton hinuts, formerly reserved for sealed sources tn special form, to sealed
sources conforming to these standards

Consequently, the Order of 24 November 1977 has been repealed and replaced by the Order of
11 March 1996

Ireland

Transport of Radioactive Matenials

Harbours Act, Restricting Access of Nuclear Powered Ships or Ships Carrying Nuclear Weapons or
Nuclear Materials (1996)

The Harbours Act, 1996, was cnacted on 20 May 1996, but has yet to come into force Itis
expected to do so before the end of the year Under Part III of the Act, Section 52 grants to the
harbour master the discretion to prohbit ¢ntry mto a harbour of ships, vehicles or other conveyances
whitch mmht pose a danger tO persons or property It snecificallv addresses nuclear powered chms
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ships carrymg nuclear weapons and ships carrying nuclear matenal or substances destined for the
production of nuclear matenals

Subsection 52(2) requires the harbour master to only permut the entry into the harbour of
racdicacive matenal (as defined by the International Manume Dangerous Goods Code of the
International Mantime Orgamsaton) with the consent of the Radiwological Protecuon Institute of
Ireland

Subsection §2(3), as a seneral mile, proluhits the entrv 1mto the harbour of 3 moclear nowered
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ship, or a ship that 1s carrying nuclear weapons or nuclear matenal or substances destined for the
production of nuclear matenals

The proibitions are, however, subject to certain exemptions Thus, the prolubiton under
subsection (3) regarding ships carrying nuclear matenals 18 subject to an exemption from the Mimster
for the Manne, granted with the consent of the Mimster for Transport, Energy and Communmications
and on the advice of the Radiological Protection Institute of Ireland  In addition, the prohtbitions
under both subsections apply only to a stup of the naval service of another State with the pnor consent
f tha Trch 30 nt A violatuon of subsectson i e ~f
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O ¢ isH UGOVernment A vioialion o1 suosecuon \J; may result 1n prosecutions of both the owner

and master of the shap
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Mexico
Radioactive Waste Management

Regulanons Concermng the Determinanon of Radioactivity Levels for Waste Permanently Stored at
Surface and for its Incineration (1996)

In August 1996, the Mimstry of Energy adopted three Regulations in the field of radioactive
waste management These Regulations, published in the Diarnio Oficial on 12, 14 and
15 August 1996 respectively, entered 1nto force on the days following their publication

The first of the Regulations, No 018-Nucl-1995 defines the methods to be used to determine the
concentration of radicactivity 1n radioactive waste containers SO as O ensure proper treatment
packaging and permanent storage of the waste These methods are grouped mnto four categones

— assessment of the substances 1n queston,

classification according 1o the source of the substance,

— measurement of overall activity,

measurement of specific radionuchdes

In the casc where contaners of racdioactive waste are wransferred to another installanon for
treatment and packaging, the producer of the waste must complete a shupping form for each  This
form 1s 10 be kept by the producer for a mmmmum pentod of ten years and a copy 18 to be kept by the
recipient for a period to be established by the Natonal Commssion for Nuclear Safety and Assurance

The second Regulation, No 019-Nucl-1995, deals with the requirements for operating a
permanent ground surface storage facihity (up to 30 metres) for contamners of low level radioacuve
waste 1n gaseous, hquid or sohd form

This Regulation provides that at the design stage of a surface storage facility, three factors must
be taken into consideration

— the drums or other packing matenal which contan the waste,

— natural and man-made barniers as well as other engineenng structures designed to avoid the
dispersion of radioactivity into the environment, and

— the charactenstics of the site, 50 as to ensure the 1solation of the waste from [ocations
accessible to man

The packing itself must have the charactenstcs required to ensure the containment of
radiopuclides, thermal resistance and stability

The thurd Regulation, No 020-Nucl-1995, relates to the requrements for radioactive waste
incineration facilies
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Each stage in the hfe cycle of an incimeration facility (construction, operation, closure,
dismantling) requires prior licensing by the Nanonal Commussion for Nuclear Safety and Assurance,
1n accordance the procedure prescribed by the General Regulanon on Radiological Safety of 1988
(See Nuclear Law Bulletin No 43)

With respect to the critena for design and operation of such a facihity, the Regulation provides,
amongst other things, that 1t must be constructed and operated so as not to exceed a dose to the public
m excess of 0 10 mSv per year

Furthermore, amongst the safety requirements, the operator of the facility must carry out analyses
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1o evaluate the probability of an accident occurning and of its radiological consequences The causes
of possible accidents must also be idennified as well as measures to be taken to mummise the nsk
thereof

Finally, each phase of the installatton must be preceded by the preparation of a quality assurance
programmeme which 1s to be based upon a venfication of documents, an 1nspection, a verification as
to non-conformance, correcive measures and checking of records

Thigs Reoulation annlies thronchout the countrv and the b mgtry of En
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Commsston, 18 responsible for ensunng its enforcement

Netherlands

Radation Protection
Revision of the 1986 Radiation Protection Decree (1996)

On 13 February 1996 a revision of the 1986 Radiation Protection Decree (as amended 1n 1988,
1991, 1993 and 1994) was adopted (See Nuclear Law Bullenn Nos 41 and 45) This Decree
elaborates the general pnnciples contained 1n the Nuclear Energy Act of 1963, as amended, with
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the Decree deal with the dose iimts for rathation exposure  Thus

— the total mndividuat dose linit for members of the public 1s fixed at 1 mSv per year (a source
hmit of 0 1 mSv and a genenc dose comstramnt for optmisation of protecton of ¢ 4 mSv
should be applied to each source category) The dose limut for workers remains unchanged at
50 mSv for whole body exposure

— all rachioactive sources within one facility will be considered as one source of radiation The
combined effects of all sources to the environment are to be assessed and submatted to the
competent authonty as background matenal for the applicahon of a single hcense for the
whole facility
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non-occupatuonal capacity) 1n the care, support and comfort of patients undergoing medical
diagnosis or treatment with racionuclides, or visitors of such patents
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Thus Decree-Law No 153/96 of 10 August 1996 regulates activines mvolving the use of
rachoactive scaled sources which could pose a nsk of iomsing radiation exposure or of racoacuve
contarmnation, s¢ as to ensure the protection of the public and of the enviroament It follows from
Decree-Law No 348/89 and from Regulatory Decree No 9/90 concerming acuvities which may cause
radioactive contamination (See Nuclear Law Bulletin No 46) The provisions of this Decree-Law are
neather directed towards workers subjected to radiation exposure 1n the course of their employment
nor to patients exposed to rachation 1n the course of medical treatment

Arucle 1 defines a radioactive sealed source as any substance having a concentration 1n excess of
the limuis set forth 1n Annex 11 to the Regulatory Decree No 9/90 and properly embedded 1n a sohd
package or 1 a hermetically sealed capsule

The person responsible for the possession, retention, use, transport, and 1mport of sealed sources
must submut a request for a pnor hicence to the General Directorate for the Environment 1n accordance
with the prescribed condittons of thas Decree and the cntena set forth jointly by the Mimsters of
Health, Environment and Science and Technology, or, 1n mpect of eqmpment utilised for medical
puiposes, ihe General Directoraie for the Environmeni on the advice of the General Directorate for

Health) The General Directorate for the Environment must grant or refuse the licence within 45 davs
A public register of all such licences 1s 10 be kept by the General Directorate for the Environment

The Decree also contains provisions concerning crvil hability  Pursuant to Article 3, licence
holders are strictly hable for damage caused to persons, to property and to the environment by a
radioacuve sealed source, even 1if they have comphed with applicable legal requirements  In the case
where the radicactivity level of the icensed source, for each activity, exceeds the imut of 1 GBqg, the
licence holder will be subject to fines, as follows

— 20,000 escudos, if the cumulative activity level 1s less than 10 GBq,

— 50,000 escudos, if the cumulative activity level 1s equal to or greater than 10 GBq but less
than 1 TRa

AL X R EFY,

—~ 100 000 escudos, if the cumulative activity level 1S equal 1o or greater than 1 TBq
These amounts will be revised every three years by the above mentioned Ministnies

In addition, the Decree-Law sets forth the procedure to be followed 1n the event of a sale, transfer
of other dispostuon of sealed sources, as well as 1n the event of their permanent storage

H\'e (}e’nnfa} D-lrus{mmtn fﬁ tha En-‘_rilmuﬁmml 1S 3 tll\z\-innrl to Shs"muu, at al-l’ uun: a ﬁcernnrl

activity where the hicence holder fails to comply with applicable legislative requirements  In the case
of repeated offences, the above noted General Directorate may revoke the licence and requisition the
sources 1n question

The Decree-Law was published 1n the Drano da Republica on 30 August 1996
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Radiwactive Waste Management
Decree-Law on the Transboundary Movement of Radioactive Waste (1996)

Decree-Law No 138/96 of 25 July 1996 aims to incorporate into Portuguese domestc law, the
Council Directive No 92/3/Euratom on the montoning and control of shipments of radioactive waste
between Member States, as well as thewr entry into and exat from the European Commumty (the text
of thus Directive 1s reproduced 1 Nuclear Law Bulletin No 49) The publication of thas Decree-Law
1 the Diarto da Republica took place on 14 August 1996

1t covers all radicactive waste which exceeds, 1n quantity or 11 concentrations, the levels set out
m Anmex H to Regulatory Decree No 9/90 of 19 Apnl 1990

The Decree, after defining the techmcal terms utihsed 1n the lext, descnbes in detal the
procedure to be folowed 1o obtan a hcence for each import, export or shupment of radioactive waste,
whether within the Commumty, between the Commumty and a third country, or between two third
countnies where part of the shipment crosses the temitory of a Member State of the Community

Generally speaking, the General Dwectorate for the Environment 1s the agency with junisdiction to
grant hcences and to define the transfer procedures

Furthermore, peraussion may be given 10 send back to the country of ongin waste that results
from the teprocesswag of wradiated fuel as long as the material onginates with that country or it was
agreed i advance by the Parties that such waste would be returned

Moreover, if certain conditions are fulfilled, a single hecence will suffice for several shaipments
These condinons are as follows

~ all waste must display the same physical, chemical and radioactive charactenstics,

-~ all stupments must be made by the same owner or the same recypment and mvolve the same
competent agencies,

—~ 1n the case of shupments to third countries, the entry mio or extt out of the European
Conmununity must take place through the same border pomt

Lasfly, 1t 1s provided that the shupment hcence 15 without prejudice to the liability of those
various persons who partscipate 1n the shipment

The bicence may only be granted upon presentation by the owner of the waste, of civit hiabilsty
wsurance covening damage to persons and to the environment

Romania
General Legwslanon
Law Relating to the Regulanon, Licensing and Control of Nuclear Actvities (1996)

On 10 October 1996 the President of the Repubhic of Romama promulgated the Law Relating to
the Regulation, Licensing and Conirol of Nuclear Acuwihes (1996) Its publication imn the
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Official Journal 15 expected 10 take place before the end of the year and its entry mto force will occur
sixty days foliowng pubhicaton The amm of this new Law 15 10 modermse the exisung 1974
legistation, taking nto account

~ the political and economic changes which have taken place tn Romania resulung from the
transitson to a free market economy, the establishment of a democtracy and the separauon of
poOWers,

— the regulatory expenence acqured by Romama since the adoption of its previous legislatuon

~ nuclear legislation that has been adopted 1n other countres

The new Law apphes 1o the design, construction, operation and decomiussioning of nuclear
mstallations, to the extraction and treatment of uramum and thornum, to the producton supply and
storage of nuclear fuel, and to radroacbve substances and waste  All of these acuvities will require a
hcence 1ssued by the Nanonal Commission for the Control of Nuclear Activines, which hcence will
mclude conditions relating to nuclear safety, radiation protection, gquality assurance pon-proliferaton
and physical protection

Licences may be suspended or revoked by the competent body when

~ the hcence holder 1s 1 violation of the provisions of the new Law,

new technologres or circumstances anse winch affect the conditions under which the licence
was issued,

~ the ircence holder ioses its legal status

Al acuvittes contributing to the prohiferatton of nuclear arms or other explostve devices
representing a threat to national secunty are prohibited This prolsbrtion imcludes the manufacture
wmport, export and transportation of nuclear arms or other explostve devices on Romanian territory
Moreover, the traport of radioactive waste 1s also prolubied, except for the re-tmportation of
Romaman spent fuel, reprocessed abroad, which 1s considered a permussible activity under the new
Law

Other regulahons are currently bemng considered as well, notably those relating to civil hiability
for nuclear damage and the revision of standards for the transportation of radioactive matenals and for
rackation protection The text of thus Law will be reprodiced sn the Supplement to the next 1ssue of
the Nuclear Law Bulletin




Russian Federation

General Legislation

The Regulation of Nuclear Energy in the Russian Federation (1996)°
Introduction

The regulation of nuclear activities 1s particularly important with regard to the mierests of the
country as a whole and all its citizens

Russia 1s now carryig out a large-scale modermsation of its nuclear power industry, first and
foremost 1n order t0 improve industey safety It must also substantially adjust 1ts malitary policies as
regards nuclear arms potential, and 1ts scientific-technical policies regarding the development,
production and use of nuclear weapons, including measures to ensure their safety In addition, 1t must
mplement a set of measures to reduce and recycle nuclear armaments and to dispose of radioactive
wastes Under current concitions, large scale nuclear programmes can only be effectively regulated
pursuant to comprehensive nuclear legislabon  Such legislaion would include provisions which

— set forth the basic nghts and obhgations of competent government authontes, legal entities
and pnvate individuals with respect to the use of nuclear power, and the consequences of
failure to comply with legislauve requirements,

~ establish competent rule-making and decision-making bodies within the executive authonty
{edicts by the President of the Russian Federauon and decrees of the Government of the
Russian Federanon) to ensure that the cnitena for carrying out large nuclear programmes are
1n place and that proper safety rules and standards are adopted,

— ensure comphance at vanous local and regional levels with specific health, safety and
environmental protection requirements, and

— 1mplement international recommendations and principles pertaming to the use of nuclear
energy and international agreements regulating the relauonship between States 1n the nuclear
field,

The aim of this legislation 1s to regulate the use of nuclear power so as to ensure the safety of
man and the environment and ensuring the economically feasible use of nuclear technologies
1. THE LAW ON THE USE OF NUCLEAR ENERGY - THE FOUNDATION OF RUSSIAN
NUCLEAR LEGISLATION
11 Law on the Use of Nuclear Energy

The regulation of nuclear activities in Russia has finally been given a legislanve framework. The
Federal Law on the Use of Nuclear Energy, which sets forth the basic pninciples goverming the use of

This note has been kindly prepared iz Russian by Professor Abram Yoyrisk of the Russian Academy of Sciences
Institute of State and Law This 15 an unofficial transiation made by the NEA
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The Law applies to all nuclear activines, both for peaceful and for defence purposes, with one
significant excepiton achivities relanng io the development, manufacture, tesing operation, and
recycling of nuclear weapons and defence-related nuclear power plants 1s regulated by other federal
laws (the drafung of one of which has already been approved by the Government of the Russian
Federauon)

The main objectives of the Law are to create a legal framework 1n which the State can control
and regulate nuclear safety and specify the nghts and cbhigations of citizens, govemmem officials
an € e o o el mdbeee mtenemenntinten an wrall wn A tha fadarnl awaccitiurn mthasts: ath sanaed tn tha ioca
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of nuclear energy

The Law establishes a legal procedure for siing and constructing nuclear power plants, facilities
for other sources of rachauon and for rachoactive matenal storage sites It establishes the legal status
of orgamsanons engaged 1n miclear activities, 1cluding operaung orgamsations (or ‘operators of
nuclear power plants, according to IAEA termunology) and determunes special conditions for the
construction and operation of nuclear-powered ships, space vehicles and nuclear-powered aircraft In
addiuon, the Law also regulates the management of nuclear matenals, radhoacuve substances and
radioactive waste, the physical protecuon of vanous nuclear facilitigs, and civil hability for nuclear
damage

The Law on the Use of Nuclear Energy 1s undoubtedly the comerstone of the Russian
Federation’s legal framework for improving the safety of nuclear activies

12 Legisiation Resuining from the Law on the Use of Nuclear Energy

Further to this new Law, a whole range of legislative mnstruments has been enacted with respect
to the regulation of nuclear activities 1n the Russian Federation The most important of them include

— Governmert Order No 291, 1ssued on 16 March 1996, “On Approval of the Statute on the
Procedure for the Export and Import of Radioactive Substances and Products Manufactured
with such Substances” This Statute estabhishes the procedure for the licensing and control of

the export and import of radioactive substances and of products which are manufactured with
the use of such substances

— Presadennal Decree No 1012, signed on 2 July 1996, ‘On Guarantees for the Safe and
Sustainable Operation of the Nuclear Power Industry 1n the Russian Federauon™ This Decree
specifies the safe and sustainable operation of nuclear power plants as a prionty for the
development of the Russian economy It requires the Government to draw up the procedure

for estabhishing a special fund to finance sCienufic research and development work to improve
tha cnfoh; of these facilities under Article 34 of the l aw on the Use of Nuclear Energy U

faalis ergy Under

the Decree, the Government 1s also obliged to provide State guarantees 1o help attract foreign
mvestment, which 1n turn will help to ensure the safety of nuclear power plants such as those
under the junsdiction of the operating orgamsation “Rosenergoatom

13 Proposed Legisiation in the field of Nuclear Energy

A major part of the effort to mmprove nuclear legislation, to bnng exisung laws and other
legislabve instruments into hne wath the Law on the Use of Nuclear Energy, and t0 enact new

regulations, stull hes ahead Government Order No 367, passed on 12 March 1996, approved the plan
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for drafting legislation Thus plan 1ncludes the draft laws, “On Compensation For Nuclear Damage and
Nuclear Insurance”, “On the Mandatory Insurance of Citizens of the Russian Federation Against the
Risk of Radiation Effects”, “On Social Protection Measures for Citizens Residing or Employed 1n
Areas Where Nuclear Power Faciliies Are Located”, “On Admymstrative Responsibility of
Orgamsations Carrying Out Activities Involving the Use of Atomic Energy”, together with proposed
amendments to the Crinunal Code of the Russian Federation and to the Code of Admumstrative
Offences These draft laws are at various stages of preparation, with some having already been
submitted to the State Duma of the Russian Federatron Furthermore, a process 1s also underway to
prepare more than twenty supplementary legislative mstruments to be mcluded under Government
Order No 367 as part of the Drafung Plan for 1996

2. OTHER LEGISLATIVE INSTRUMENTS REGULATING NUCLEAR ACTIVITIES
2 1 Law on Public Radiation Safety

Apart from the Law on the Use of Nuclear Energy, amongst the most important laws aimed at
regulating nuclear activities 1s the Federal Law on the Rachation Safety of the Public, which was
enacted on 9 January 1996 This Law 1s part of a package of legislative instruments that complement
the Law on the Use of Nuclear Energy Unul now, legislative instruments designed to protect people
from the hazardoos effects of radiabon took the form of radiabon safety requirements or heaith rules
regulating only the health and environmental aspects of radiatton safety They have stopped short of
guaranteemg full legal protecoon 10 people 1nvolved 1n the use of nuclear energy, which allowed
certain agencies, 1n a number of cases, (0 neglect proper safety measures and to turn a blind eye to the
interests of the public

The Law on the Radiauon Safety of the Public sets forth the fundamental pnincipies of ensurtng
the radtation safety of the public throughout the entire terntory of the Russtan Federation, defines the
nghis and obhgations of State agencies, legal entities and private individuals, and provides for the
regulanon of nuclear activines by the State and by government authontes to ensure the radiation
safety of the public It defines the procedure for supervising and controlling radiauon safety, thus
strengthening the international regmme for the safe wse of nuclear energy The law 15 purposefully
oriented at proteciing people from the effects of radiation as a result of using nuclear energy tn various
arcas of human activity

The legislation proclaims the priority of human bealth and environmental protection in the
uulisation of nuclear energy, racioactuve substances and other sources of 10msing rachaton It sets
forth the following three pnnciples of radiaton safety and establishes a mechamsm for ther
mmplementation

— The pnnciple of setting permussible dose limuts for the public and for personnel working at
nuclear installations

— The pninciple of justufication, that 18, prolubitiag all types of activity using sources of 10msing

rathation for which the nsk of radtation hazard does not exceed the benefit to man and
society
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—~ The pninciple of opumsanion, that 1s, maintaining 1ndividual radiation doses and the numbers
of people exposed to rachation at the lowest possible and accessible level, taking 1nto account
social and economuc factors, when using a source of tomsing radiaton

The regulaton of permussible dose hmuts will encourage greater responsibthity for compltance
with existing standards and siimulate the improvement of nuclear technologies The pertmssible dose
hmats are fully in line with the latest recommendations of the Internauonal Comnussion on
Radiological Protection {ICRP), but they will pot go 1nto force unul 1 January of the year 2000 due
to the considerable practical work required for thexrr implementation

2 2 Draft Law on Radioactive Waste Managemeni

The Law “On Radicacuve Waste Management”, passed by the State DPuma of the Russian
Federauon, has not yet been signed by the Russian President In the meanume, radioactuve waste
management are regulated, apart from the Law on the Use of Nuclear Energy, by supplementary
legislanve instruments as well as by related legislation 1n the area of environmental protectuon and
human health These include, first, the Law “On the Protecnon of the Environment of
3 March 1992 Article 50 of this Law prolubits the import of radicactve waste or matenals from other
States for the purpose of storage and disposal as well as thewr disposal on the ocean floor or 1nto outer
space The new Water Code of the Russian Federation of 1995 also prolubits radicacinve matenals
being disposed of, or discharged 1nto, water basins (Arucle 104)

Standing out among supplementary legislative mstruments are, for instance, Government Order
No 824, passed on 14 August 1993, “On Pnonty Work With Regard to the Management of
Radioactive Waste and Spent Nuclear Matenals™, and Government Order No 805 of 6 July 1994 On
Prionty Work With Regard to the Management of Radioactive Waste and Speat Nuclear Matenals 1
1994 The latter Decree calls for the drafung of a single procedure for managing radioacuve wastes
It also calls for the creaton of a system of comprehensive environmental momtoning methods of
managing vanous types of radioactve waste and the creation of regional storage facihities to store
spent nuclear fuel, and waste disposal areas In addibon, the Order specifies those agencies
responsible for the implementation of planned measures

Problems relanng to the import of spent nuclear fuel as well as to the reprocessing and disposal
of radioacnve waste generated therefrom are also regulated by the following

~ Presidenual Decree No 472, “On Compliance with Inter-Governmental Agrecments on
Co-operaton m the Construction of Nuclear Power Plants Abroad”, which was signed on
24 Apni 1993 This reaffirmed the Russian Federaton's commitment 1o comply with
inter-governmental agreements signed by the USSR for the construcuon of muclear power
plants abroad, wiuch call for nuclear fuel debivenes from Russia and the return of the spent
fuel 1o Russia for reprocessing Resulung solidified radioactive wastes 1s to be returned to the
couniry that supplied the spent fuel

— Presidennal Decree No 72, “On State Support for the Restructuning and Conversion of the
Nuclear Industry”, 1n the Town of Zheleznogorsk of the Krasnoyarsk Region, was signed by
the Russian President on 25 January 1995

~ Presidential Decree No 389, “On Measures To Improve Control Over Comipliance with
Environmental Protechion Requirements In the Reprocessmg of Spent Nuclear Fuel” signed
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on 20 Apnl 1995, ensures protection of public health and the environment from the harmful
effects of 1omsing radiation It amends two previous Presidential Orders Nos 472 and 72

— Presidential Decree No 302, signed on 1 March 1996, On Making Amendments 10 Certain
Decrees of the President of the Russian Federaton in Connection with the Adoption of the
Federal Law On Environmental Assessments Apart from making certain editonal changes to
the aforemenuoned Decrees, this Decree requures the Mimstry of Environmental Protection
and Natural Resources to conduct a state environmental assessment of pre-project and project
documents for the construcuon and equipping of facihittes used for the reprocessing of
radioactive materials and waste

— Government Order No 773 of 29 July 1995 establishes the procedure for accepting spent
nuclear fuel from foreign nuciear power plants for reprocessing at Russian facilities, and for
relurning  resulong  radicactive waste  This  Order came into force on
1 September 1995 The procedure defines a mechamsm for transporting spent nuclear fuel,
accepting 1t for reprocessing and returntng radioacttve products and waste resulung therefrom
Under the established procedure, which 1s binding on all Inter-Governmental Agreements for
the acceptance of spent miclear fuel for reprocessing by Russian enterpnises, the fuel may only
be accepted 1f the resulung rachoactive products and waste that are not meant for further use 1n
the Russian Federation are returned to the country of ongin

2 3 Accounting For and Supervising Nuclear Matenals

Just as mmportant 1s the matter of accounung for and supervising nuclear matenals, which 1s
governed by the following legislative instruments

— Presidential Decree No 1923 of 15 September 1994 “On Prionty Measures To Improve the
System of Accounting For, and Safe Keeping Of Nuclear Matenals” This Decree sets forth
measures to improve the system of accounting for and ensunng the physical safety of nuclear
matenals and State supervision over their management It also aims to ensure the prompt
receipt of reliable informathon on the manufactunng, storage, use, and transportabon of
nuclear matenals and the strengtheming of border and customs controf In addstion, 1t
addresses comphiance with international obligatons 1n the area of non-proliferation of nuclear
weapons The Decree places responsibitity for the State system of accounting for and
supervising nuclear matertals upon the Federal Nuclear and Radiation Supervisory Comimttee
of the Russian Federation (Gosatomnadzor)

— In furtherance of Presidential Decree No 1923, the Government passed 1ts Decree
No 34 on 13 January 1995 on priontes for putting mnto place a State system of accounting
for and supervising nuclear matenals Amongst other objectives, the Government singled out
the 1mprovement of the legal framework for accounting for and supervising nuclear matenals
In particular, it set as an objective the drawmg up of the federal laws “On State Regulation of
Nuclear and Radiation Safety” and “On Compensation for Nuclcar Damage and Nuclear
Insurance” Furthermore, 1t called for the establishment of a State system of accountng for
and supervising nuclear matenals, including a special federal plan The final stage of this
work 1s the drafung of departmental techmcal documents determmmng the accounting and
supervisory procedure for nuclear materials Most of the work envisioned by this Decree 15
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entrusted 1o Gosatomnadzor, together with other agencies However, much of what was
envisioned has not been camed out for a number of reasons

2 4 Socal Protection of Persons Affected by Radiation

The protection of persons affected by radiatton 1s regulated 1n farly great detail Amongst the
various laws enacted 1n this area, the following stand out

— ‘The Law of the Russian Federation of 18 June 1992, as amended, On the Social Protecuon of
Ciuzens Affected by Radiauon Following the Accidemt at the Chemnobyl Nuclear Power
Plant,

— The Law of the Russian Federation of 20 May 1993 On the Social Protection of Ciuzens
Affected by Radation Following the 1957 Accident at the Mayak Production Facihity and the
Discharges of Radioactive Waste into the River Techa,

— The Law of the Russian Federation of 19 May 1995 On the Social Protecuon of Ciuzens
Following Nuclear Testing at the Semmpalatinsk Test Range

Apart from these, a number of supplementary legislative mstruments, mostly Government
Orders, have been adopted 1n the field of social protection They mnclude Government Order No 253
of 30 March 1993 On the Procedure for Granung Compensation and Benefits to Persons Affected by
Exposure to Radiation and Government Order No 851 of 5 November 1992 On the Mandatory Free
State Insurance Aganst the Risk of Radiation Damage Following the Accident at the Chernobyl
Nuclear Power Plant, Government Order No 1008 of 25 December 1992 On the Regime Applicable
to Terntonies Contaminated by Radiation Following the Accident at the Chernobyl Nuclear Power
Plant Also belonging to thus group are instruments regulating the protection of persons “at nsk”™ that
18, persons who may be exposed 10 hazardous 10msing radiation due 10 their place of residence or
performance of work duties Government Order No 763 of 15 October 1992 “On Measures for the
Social Protection of the Population Residing 1n Termiones Adjacent to Nuclear Power Industry
Facilhies™ sets forth measures such as the creation of social sector facihuies, housing construction and
preferential electmicity rates that apply to the population living 1n ternitortes adjacent (o nuclear power
plants located at the Sibenan Chemical Combine 1n the town of Tomsk-7 and the Mining Chermucal
Combin¢ 11 Krasnoyarsk-26

2 5 Control of Exports and Imports

In accordance with the Law on the Use of Nuclear Energy, the stattory framework for Russian
nuclear exports and 1mports was revised 1n 1996 The following basic instruments were adopted

— Government Order No 124 of 8 February 1996 On Accepting and Submutting 1o the President
of the Russian Federauon for Consent and Approval the Draft List of Nuclear Matenials
Equipment, Special Non-Nuclear Matenals, and Related Technologies Subject To Export
Control

— Presidential Decree No 202 of 14 February 1996, whuch approves this Draft List for the
purpose of mternational obhgations with regard to the non-prohferanon of nuclear weapons
The Decree went 1nto force three months after its publication
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— The procedure for the export and import of nuclear matertals, eqmpment, special non-nuclear
matenals, and related technologies, mentioned 1n the Draft List, whuch was approved by
Presidential Decree No 202, 1s lard down 1n a Regulation of the same ttle which was
approved by Government Order No 574 of 8 May 1996 and whuch came into effect on
19 May 1996 This Regulaton contains defimuons for such terms as nuclear export and
import, defines the procedure for carrying out nuclear exports and 1mports and specifies a
hicensing procedure for the control of such exports and mmports

— By Order No 142, passed on 12 February 1996, the Government approved and submutted to
the President, for consent and approval, the Draft List of dual-purpose equipment and
matenals and related technotogies that can be used for nuclear purposes and whose export 18
subject to control

-~ Presidential Decree No 228 of the President of the Russian Federation of 21 February 1996
“On Dual-Purpose Equupment and Matenals and Relaied Technologies That Can Be Used for
Nuclear Purposes and Whose Export Is Subject to Control approved the Draft List submitted
by the Government under Order No 142, as well as the procedure for exercising control over
those exports

— Finally, Pressdential Decree No 312 of 27 March 1992 On Control Over the Export of
Nuclear Matenals, Equpment, and Technologies from the Russian Federanon provides that
Russian exports to foreign countnies can only be carried out on condition that the nuclear
activity of the recipient State 1s placed under IAEA Safeguards

2 6 Safe Management of Nuclear Power Generation

A signaficant amount of legistanion has been passed i an effort 10 ensurc the safe use of nuclear
power and to manage nuclear power generation Among such legislation 1s the Law of the Russian
Federauon of 14 July 1992 On Restncted Access Admimstranve and Termtorial Entiies A
considerable number of facilines mvolved i the development, manufactuning, storage, and recycling
of nuclear weapons and the reprocessmmg of radioactive substances and nuclear matenals are located
the terntory of restricted access admmstrative and territonal entities, where a spectat regime applies
to ensure operational safety and the protection of State secrets, including special residence regulations
The procedure for creating and abolishing such entities and the procedure for enforcing their special
security status i1s provided for under the aforementioned Law

The queston of funding production faciliies posing radiation and nuclear hazards 1s regulated by
three legislative instruments These are Presidential Decree No 2209, Government Order No 238 and
the Law of the Russian Federation of 3 Apnl 1996, On Fnancing Production Sutes and Facilities
Posing Particular Radiation and Nuclear Hazards The latter Law defines productton sites and
facilines posing particular radiaton and nuclear hazards as those which are engaged n the
development, manufaciuring, operation, storage, transportaton, and recycling of nuclear weapons,
therr components, and other radiation-hazardous matenial and products It stipulates that these
faciliies and sites must be funded under federal budget provisions that cannot be subject to change
Supplementary instruments approve the list of enterprises and orgamsauons which include the
aforementioned facihiies and sites

Guarantees of the safe development of the Russian nuclear power industry, including financial
guarantees, are set forth 1n paragraph 12 of Presidential Decree No 1012 of 2 July 1996, On
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Guarantees of the Safe and Sustainable Funciomng of the Nuclear Power Industry in the Russian
Federation

A number of other 1nstruments have been adopied over the past few years on the economuc
aspects of developing the nuclear power 1ndustry Ameong these are Presidennal Decree No 446 of
15 Apnl 1993 On Special Features of Pnvatsing Enterprises Under Junsdiction of the Atomic Energy
Mimstry This Decree defines the special features of privatsanon that were necessiated by
comphance with safety requirements and with Russia’s international obligations related to nuclear
weapons, the nuclear power 1ndustry and nuclear technologies Accordingly, under this Decree, many
parts of the nuclear power generation sector 1nvolved 1 the manufactunng of fissionable and
rachoachive matenals are not subject to privatsation Thus 15 because the Decree takes account of the
special role of nuclear power generating enterprises 1n ensunng the country’s national interests, the
need to meet environmental protection, radiation protection, and technical safety requirements, and
the need to comply with guarantees regarding the non-proliferatton of muclear weapons The list of
enterpnises and orgamsauons involved mm manufacturing and destroying nucliear weapons and in
conduching scienbific research and development in this field whach are not subyect to privatisation, was
approved by an instrument supplementary to the Decree

Certain adjustments to the State policy on privatisation tn the nuclear 1ndustry were made by
Presidential Decree No 166 of 8 February 1996, On Improving the Management of Nuclear Fuel
Cycle Enterpnises  Under this Decree, a joint-stock company cailed “Tvel” was set up, the authonsed
capital of which 1s the combined shares of nuclear fuel cycle joint-stock compames For the purpose
of enabling the State to regulate the operation of the nuclear fuel cycle emterprises in an effecuve
fashion, and to ensure their manageability, the shares of “Tvel” jownt-stock company are held under
federal ownership

2 7 International Co-operation

A special group of documents 15 made up of legislatve 1nstruments aimed at regulatng
mnternational co-operation m the use of nuclear energy and ensunng comphance with Ruossia s
mternatonal obhganons n this field. Among these, one finds Government Order No 923 of
1 July 1995 On Comphance with Oblhiganons Stemming from its Membership 1n the IAEA and the
Financing of the National Program of Scienttfic Techntcal Support for IAEA Safeguards, Government
Order No 377 of 3 Apnl 1996, On Adopung the Nuclear Safety Convention, and Government Order
No 415 of 12 April 1996, On Sigmng the Vienna Convenuon on Civil Liabhity for Nuclear Damage

2 8 Long Term Programmes

Special federal programmes approved by Government Orders constitute another means of
managing miclear achvihes As a rule, these are long term programmes (five-ten years) with defined
goals, objectives and areas of achon The agencies responsible for implementing the programme are
set out as are the programme’s sources of financing Among the programmes that have been adopted
over the past two years, those set out below are the most sigmficant

For the purpose of resolving the problems of radicachve waste and the management of spent
fuel, the Government drew up and approved, by Order No 1030 of 23 October 1995, a special federal
programme called The Management of Radioacive Waste and Spent Nuclear Substances, Their
Recyching and Dasposal from 1996 10 2005 The programme calls for the creation of a legal
framework wiath regard to the treatment of radicactive waste It also covers measures to ensure safety
in the mimng and processing of radicactive ores, 1n manufactunng nuclear fuel, 1n producing nuciear
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weapons-grade matenals 1n the operation of nuclear power plants, 1n the operation of nuclear-powered
ships and 1n using racionuclides 1n medicine, science, technology and elsewhere

A number of special federal programmes are aimed at regulating protection of the pubhic and
rehabilitation of sites and terntones affected by exposure to radiation On 2 November 1995, the
Government approved the Speciai Federai Programme for the Creanon of an Automaied System of
Controlling the Radiauon Situation 1n the Russian Federation In addition, there are other special
federal programmes ammed at neutralising the consequences of the Chernobyl accident, such as the
Special Federal Program To Provide Medical and Social Asssstance to the Populaton and To
Regulate the Health Situation 1n the Republic of Altar Subjected To Radiation Exposure Following
Nuclear Testing at the Semipalatinsk Test Range, passed on 31 December 1995 (Order No 1307), and
the Social and Radiatton Rehabilitation of the Population and Temitones of the Urals Region
Negauvely Affected by the Operation of the Mayak Production Association for the Period up to the
Year 20007, approved by Government Order No 577 on 13 May 1996 The goals and objectives of
these programmes are to resolve the problems of ensunmng safe living condiions 1n the area of
potentially hazardous nuclear facilities

2 9 Federal Safety Standards

Federal safety standards and rules arc extremely important from the point of view of the safe use
of nuclear energy Under Article 6 of the Law on the Use of Nuclear Energy, comphance with safety
requurements established by standards and rules 1 mandatory for all types of activity relaung to the
use of nuclear energy The federal standards and rules are drafted and approved by authonsed bodres,
minsstries and agencies, are binding on all persons engaged 1n nuclear related activities, regardless of
their departmental junsdiction, and are 1n force throughout the entire termtory of the Russian
Federation Efforts are under way to produce a plan for preparing rules and standards in the area of
nuclear power generation aimed at co-orcdinating the regulatory activaties of all agencies mvolved

The most sigmficant safety requirements and conditions are found in the Radiattion Safety
Standards (NRB-76/87) and the Nuclear Safety Rules (NSR-RU-89) General Gudelines for Ensuring
the Safety of Nuclear Power Plants 1n the Process of Desigming, Building, and Operating Them”
(OPB-88) 1s among the most crucial of the regulatory requurements Mention should also be made of
the Basic Health Rules for Work with Radioactive Substances and Other Sources of Iomsing
Radiation {(OSP-72-87), the Health Rules for Radioactive Waste Management (SPORO-85), and the
Nuclear Safety Rules for Storage and Transportation of Hazardous Nuclear Fissionable Matenals
{PBY-06-09-90) There are also a number of others

Considerable work still lies ahead to 1mprove the current legislative framework In addition, the
departmental regulations relatng to the use of nuclear energy within individual sectors (medicine,
agnculture, geology, vartous sectors of science and technology, etc ) should be brought fully 1nto line
with federal standards and rules

3. THE LEGAL STATUS OF ENTITIES HAVING JURISDICTION OVER THE USE OF
NUCLEAR ENERGY

The Law on the Use of Nuclear Energy disungwmishes between the federal bodies of the executive
authonty, which exercise control over the use of nuclear energy, and the system of State regulation of
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safety The basic legal status of these bodies 1s set forth 1n the aforementioned Law, with the more
detarled regulation being contained 1n vanous other legislative instruments passed by the Government

31 Principal Entities Regulating the Use of Nuclear Energy

The pnncipal entity responsible for regulaung the use of nuclear energy is the Mimstry of
Atomic Energy (Mimatom) Its terms of reference are as follows

— to carry out scientific, technical, 1nvestment, and orgamsational policies regarding the use of
nuclear energy,

— to devise and implement measures 10 ensure the safe utihsation of nuclear energy,
— to develop standards and rules for the use of nuclear energy,

— to account for and control nuclear matenals and rachoactive substances,

— to plan and implement radioactive waste management programines,

— to perform vanous other functons 1 accordance with the statute estabhshing Minatom
approved by Order No 51 of 24 January 1993 (as supplemented by Order No 1288 on |3
December 1993)

The Disaiplinary Regulauon for persons employed withun Mimatom was approved by Decree of
the Council of Mimsters of 2 Apnil 1987, supplemented and amended by Decree No 558 of 1 August
1991 This Regulauion sets forth the duties of personnel employed in the nuclear power industry and
the duties and responsibihities of chief executive officers It also includes criminal and admuinistrative
penalies 1mposed on nuclear power mdustry workers as well as procedures for employment
termination

An operating orgamsation was set up to exercise centralised control over nuclear power plants
and to ensure their safety in accordance with JAEA recommendations and Presidential Decree
No 1055 of 7 September 1992, On the Operator of Nuclear Power Plants in the Russian Federation
The operating orgamisaton is called The Russian State Agency for the Generation of Elecinc and
Thermal Power At Nuclear Power Plants (“Rosenergoatom™) The Decree provides for the operating
orgamsation’s duat status first, as a nuclear power plant supervisory agency, and, secondly as a State
agency govermng activites related (o all stages of a nuclear power plant’s hife cycle The charters of
the operaung orgamisaton and of nuclear power plants are to be approved by the State Commutiee for
the Management of State Property of the Russian Federanion (State Property Commutitee)

The operauing orgamsaton 1S an agency which underiakes 1o sie, design, bulld operate, and
decommussion nuclear power plants and other radiation sources, as well as to handle nuclear
matenals, radioactive substances, and waste set forth in the Law on the Use of Nuclear Energy That
Law also supulates that 1n order 1o carry out the aforementioned activities, the operatng organisation
must have the required hcences issued by the relevant regulatory bodies The operating orgamisation
bears full responsibility for the safety of nuclear facihiies as well as civil responsibility for nuclear
damage (Articles 35 and 53 of the Law)

Other bodies which regulate the use of nuclear power include the Environmental Protection and
Natural Resources Mimistry, the Health Mimstry, the Internal Affairs Mimstry, the Mimstry of Civil
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Defence, Emergency Siuafions, and the Elmnation of Consequences of Natural Disasters,
the Manne Mimstry, and the Russian Federal Service of Hydrometeorology and Environmental
Momtonng In addihion, there are some other federal bodies with executive anthority pursuant to the
Law on the Use of Nuclear Energy and pursuant to their empowenng statutes

Federal executive bodies whach exercise control over the use of nuclear energy have, amongst
others, the nght to make or 1ssue umversally binding regulations, and other instruments One such
example 15 the Order of the Environmental Protecton and Natural Resources Mimstey, of 21 July
1995, On Measures To Create a System of Regularly Briefing the Public Via the Mass Media On the
Environmental and Radiation Sitwaton in Varnious Regions of the Russian Federaoon™ It 1s
1mposstbie, 1n this review, to recite all of the instruments that are 1n force

3 2 Other Agencies Regulating Nuclear Safety

Under the Law on the Use of Nuclear Energy (Article 24), regulation of nuclear safety 1s the
responsibility of federal bodies These include, first of all, the Federal Nuclear and Radiation Safety
Supervisory Commitiee (Gosatomnadzor), the Siate Committee for Health and Epdemmological
Supervision, the Federal Mimng and Industrial Supervisory Commuttee, the State Fire Fighting
Service of the Internal Affairs Mimistry, and 2 number of otber bodies In general terms, the powers of
these bodies are set forth under Article 25 of the Law on the Use of Nuclear Energy The specific
types of activities that are covered, the nghts and obligations of the responsibility of corresponding
agencies, as well as the authorrty of their executtve officers are defined 1n the statutes of these bodics
As a rule, these statutes arc subject to approval by the President of the Russian Federanon (See, for
example, the Statute of the State Commuttee for Health and Epdemuological Supervision, which was
approved by Presidenuial Decree No 1965 of 19 November 1993, and the Statute of the Federal
Mining and Indusinal Supervisory Commuttee, approved by Presidential Decree No 234 of
18 February 1993)

Although alt of the aforementcned bodies exercise nuclear safety functions to comply with
internatonal legal instruments, such as the Nuclear Safety Convention, the Federal Nuclear and
Radiation Safety Supervisory Commuttee (Gosatomnadzor) 1s recognised as the chief regulatory body
for nuclear safety, just as Minatom 18 recogmsed as the chief regulatory body on the use of nuclear
energy

The statute of the Federal Nuclear and Radiabon Safety Supervisory Committee
(Gosatomnadzor) was approved by Presidential Directive No 283 of 5 June 1992 Some changes were
made 1o the stamute by Presidenuial Direcive No 636 of 16 September 1993 and the above noted
Presidential Decree No 1923 of 15 September 1994, On Prionty Measures To Improve the System of
Accounting For, and Safe Keeping Of Nuclear Matenals An edited version of the statuie’s main
provision 1s contained 1n Presidental Directve No 350 of 26 July 1995 The same Directive
reallocated regulatory functtons between various bodies of the executive authority The
Gosatomnadzor handed over 1o the Defence Mimistry of the Russian Federation state superviston of
nuclear and radiation safety in the design, manufacture, use, storage and recychng of nuclear weapons
and muhtary nuclear powered umis Co-ordinaton of the activites of the vanous agencies 1n thrs area
1s carried out by the Government Commusston for a Comprehenstve Solution to the Nuclear Arms
Problem

The new statute changed the status of the Gosatomnadzor Formerty, 1t was presided over by the

Russian President, and 1t was even called the State Commuttee for Supervision over Nuclear and
Radiation Safety of the President of the Russtan Federaton According to the latest (1995)
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amendments to the statute, the Federal Nuclear and Radianon Supervisory Commutiec 1 now under
dual subordinanon as a federal agency of the executive authorty it 1s under the junsdicuon of the
Government, but insofar as 1t deals with matters of secunty, in accordance with the Russian
Constutution, 1t falls under the junsdiction of the Russian President The main objectives of the
Gosatomnadzor are as follows

— to estabhish nuclear and rachanion safety critena, standards and rules,

— to ensure comphiance with the requirements of Russian legistation regarding nuclear and
radiation safety 1 the manufacture, management, and use of muclear energy nuclear
matenals, and radioactive substances, and the safety of nuclear power units of ships
designated for recychng,

— to regulate the accounung and storage of nuclear matenals and radioactive substances
icluding the management of radioactive waste and spent nuclear material, their recyching and
disposal,

— to ensure that physical protectuion of miclear matenals and technologies together with therr
non-proliferanon, as well as to control, jointly with the Foreign Minmistry, compliance with
relevant maternational agreements,

— to conduct mspections of hazardous nuclear and radsation facilities and production sites
— to1ssue licences to carry out activities involving the use of nuclear power,
— to register facilimes falling under 1ts junsdiction wath the relevant authonues,

— to 1mpose penalties 1n the event that safety regulauons are violated, including the revogation
of hcences, if warranted.

The Gosatomnadzor 15 also authonsed to draft, approve and mmplement binding legislative
instruments on nuclear and radiaton safety, including instructions, rules and standards One of
Gosatomnadzor's main functions 1s hicensing The list of activities that require a icence 1s compiled
by the Russian Government, and 1s found 1n the “List of the Actavities That May be Camed Out by
Busmesses Only on the Basis of Special Licences Issued By Gosatomnadzor Branches , which was
approved as a supplement to the Statute of the Gosatomnadzor, and which wall remain 1n force unul a
new hst 1s made

Under Article 26 of the Law on the Use of Nuclear Energy, the procedure for issuing or
cancelling a Iicence 1s also defined by the Russian Government A draft Government Order on this
matter 1s being pursued, but until 1t has been put 1o effect, the Statutes on the Procedure for Issuing
Temporary Permuts for certain Activities Involving the Use of Nuclear Power, which were approved
by Gosatomnadzor, remamn 1n force These include the Statute on the Procedure for Issuing Temporar
Permuts for Acnvities Involving the Manufacturing Treatment, and Use of Nuclear Substances and
Artifacts Manufactured Therefrom (Order No 53 of 25 May 1993), the Statute on the Procedure for
Issuing Temporary Permuts for the Construction of Civihan Nuclear Power Plant Units (Order of
9 March 1994}, Statuie on the Procedure for Issmung Temporary Permuts for Acuvities Relating to the
Export or Import of Nuclear Matenals, Technologies, Equpment, Power Umts, Special Non-Nuclear
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Matenials, Radioactive Wastes, and Spent Nuclear Matenalg (Order No 128 of 14 November 1994),
and Statute on the Procedure for Checkmg the Personnel of Nuclear Power Plants and Orgamsations
Concerning thesr Knowledge of Nuclear Power Safety Rules, Standards, and Instructions (Order of
1 December 1994)

4. GENERAL LEGISLATION REGULATING THE USE OF NUCLEAR POWER
4 1 Laws Regulaning the Environment, Health, Safety and Emergencies

The regulanon of the use of nuciear energy 15 most closely related 10 regulaton of environmental
and public health protection and ensuning both public health and environmental safety in emergencies,
including both natural and man-made chsasters Among the key legislative mstruments regulating
these matters 1s the Law on Environmental Protectton of 3 March 1992, an amended version of which
has been prepared and 1s to be considered by the State Duma This Law estabhshes environmental
requrements for siing, desigmng, constructing, reconstructing, commussioning, and operating
industrial facilines, ncluding nuclear power facihiies Of particular relevance 1s Article 48 of the

Law, which sels forth environmental reomrements for such nlants Parasranh T Af tha Artecls
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stipulates that “in the process of siting, designing, construcuing, commissiomng and operaung nuclear
power plants, measures must be taken to ensure full radiation protection for the environment and the
population 1n accordance with international rules and requirements established by this Law  Also of
great importance 15 Article 50, which regulates environmental requrements 1n the use of radioactive
substances, sources of romsing radhatron and nuclear matenals In additon, the Law contains Articles
assigming responsibility for breaches of environmental legislaton and for compensation for damage
caused by such breaches
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are found in the Law on Health and Epidemiologicat Welfare of the Pubhc of
19 April 1991 (as amended on 2 June 1993) Artcle 21 of this Law, for example, defines
requirements for working with sources of 1omsing racauon Articles 32 and 38 define the procedure
for exercising health and eprdemuological superviston, the relevant authornties and the powers of therr
officers

With regard to emergencies, the Federal Law on the Protecton of the Pubhic and Termitones from
Natural and Man-made Emergencies of 21 December 1994 should be mentioned This Law defines
cmergencies as situations that anse as a resuit of accidents or disasters, including those at nuclear
facthiies It 1s, therefore, important legistation regulating the prevention and elinenation of the
consequences of emergencies caused by accidents at nuclear power plants and other nuciear faciliies
Among other important instruments can be found Governinient Order No 1113 of 15 November 1995,
On the Umfied State system for the Preventon and Elimination of Emergencies, which approved a
statute of the same name, and Presidenual Decree No 440 of 1 April 1996, On the Concept of the
Russian Federations Transfer to Sustanable Development, which reaffirmed the pnnciple of
environmentally conscious economic activity

42 Economic Laws

Among the most sigmficant “economic” laws, one should note Russia’s mew economic
“constitution”, that 1s, the Civil Code of the Russian Federation, which was adopted 1n 1994 Closely

related to the subiect of nuclear energv 15 Article 1070 which reoulatas c1vil higbihity for damape
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caused by activiies creaing excessive danger for those 1n surmounding areas In addition, the Cinvil
Code’s general provisions on hiabihity, hmitation peniods, hicensing, and msurance are applicable to
the nuclear sector (particularly 1n case of disputes)

4 3 Law Enforcement Provisions

Finally, mention should be made of law enforcement provistons contained i Russian legisiation
The Law on the Use of Nuclear Energy provides, i Article 61, for the responsibility for violauons of
legisiabon on the use of nuclear power Thus Arucie reciies violations wiach are pumushabie by
dasciphinary, admmmistrative, or cnminal actions 1n accordance with Russian legislanon On the basis
of this Article, consequential amendments are (0 be made to a number of other legislative instruments
At this stage, however, adminstrative responstbility for violations of safety rules, standards, or
instructions at facihines under the mnsdiction of the Federal Nuclear and Radiation Supervisory
Commuttee of the Russian Federation is contained 1n the Code of Admumstrauve Offences
(Arucle 88) Cnmnal responsibihity for cnmes relating to the use of nuclear power 1s provided for in
the following Articles of the exsshing Cnmunal Code of the Russian Federation

— Article 223 (2) —lhcit procurement, storage, use, transfer, or destrucuon of nuclear matenals
— Arucle 223 (3) — theft of rachoactive matenals,
— Artucle 223 (4) - threat of theft or use of rachoactive matenals,

— Arucle 223 (5) — wviolahon of the rules for storage, use, control and transportauon of
radioacuve matenals, or other rules related to the management thereof

The new Cnmunal Code will enter into force 1n 1997 It contains somewhat different aricles
establishing responsibihity for violations n thus area. Article 2135, for example, deals with the violauon
of safety rules at nuclear power installlatons Article 220 deals wath the 1lhiait handling of radioactive
matenials Asticle 221 deals with theft or extortion of radioactive matenials In additton other Articles
of the new Criminal Code can be applied to the use of nuclear power, 1n particular, those estabhshing

responsibility for cnmes aganst pubhic secunty, public health, and wiolations of environmental
legislauon

Spain
General Legisiation

Royal Decree win Respect of the Indemnificanon of Nuclear Power Plant Investors Affected by the
National Moratorium on Construction of Nuclear Power Plants (1996}

Law No 40 of 30 December 1994 relauve to the reorgamsation of the country’s electncity
mdusiry confirmed, on the one hand, the suspension of nuclear power plant construction projects at
Lemoniz, Valdecaballeros and of umit 2 at Trllo, while on the other hand recogmsed the night of the
owners of these projects to receive compensation for the losses which they sustamned
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Decree No 2202 of 28 December 1995 reflects the pninciples contamned mn thus Law and
establishes a mechanism for authorising the mndemmficaton of project nvestors affected by the
moratormum  The nght 1s limited to project owners and 1f there 1s more than one, then the proportions
are to be determuned directly by those who hold mterests 1n the project, after approval by the Energy
Directorate of the Mimstry of Industry and Energy

The procedures for transfernng to another mdividual or entity, all or a portion of the night to
mdemnification are also set out 1n the Decree  The owner of the nght must apply, to the Mimster of
Industry and Trade, for the approval of the Government to make such a transfer and that approval,
which may be given condiionally, must be erther granted or demed withun thirty days of the request
for same

Thus Decree, which was made jointly by the Mimsters of Economy and of Industry and Energy,
was published 1n the Bolenin Oficial del Estado on 29 December 1995 and entered into force on
1 January 1996

Royal Decree Concerning the Powers of ENRESA, the National Waste Management Orgamsation
(1996}

Decree No 404 of 1 March 1996 was made pursuant to Law No 40 of 30 December 1994 on the
reorganisation of the national electricity industry, and in particular those provisions concerming the
financing of radioactive waste management operations It also modifies Royal Decree No 1522 of
4 July 1984 which had authonsed the crcauon of the National Waste Management Orgamisauon,
ENRESA (See Nuclear Law Bulletin No 34)

More paruicularly, the Decree establishes a Commuttee (Conutato de Seguumeento y Control) to
take charge of the fund allocated to the management of such waste In parallel, the Government
Delegation which had been set up within ENRESA to manage the techmcal, economic and financial
aspects of thus fund has been disbanded These funchons are now, 1n effect, carried out for the most
part by the new Commuttee, or aliernatnvely, by the Mimstry of Industry and Energy

The Commuttee, which reports to the Mimstry of Industry and Energy, 1s composed of the
Commussioner of Accounts for State Admimstration, the Director-General of the Treasury and
Financial Policy and the Director-General of Energy

The management fund, which 1s constututed under the terms of the Law of 1994, will be utihised
i the manner set forth 1n the General Plan on radicactuve waste which must first receive the pnor
approval of the Government

This Decree entered into force on 22 March 1996, the date of its publication n the
Boletin Oficial del Estado

Radation Protection
Royal Decree Seting Quality Control Critenia for Radiodiagnostic Equipment (1995)

Decree No 2071/1995 of 22 December 1995 establishes procedures to apply to two previous and
related Decrees, the first having been made 1n 1990 and relaung to the protection of patients exposed
to radiation 1n the course of medical treatment, and the second having been made 1n 1991 and relating
to the protection of both workers and the pubhc from the effects of using X-ray equipment 1n the
coursc of medical chagnoses These two Decrees were adopted 1n conformsty with Euratom
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cnitena within the medical sector so as to avoid excessive exposures to both patuents and worke

Radiodhagnostic equpment 15 subject to both quality control and to annual radiauon level
tnspections to ensure that rachation doses absorbed by patents, workers and the public 1n general are
at the lowest attainable level The venfication of doses admimstered to patients 1s to be cammied out
accorchng to the techmcal cnitena set forth in Annex 1 of the Decree while the levels of radiaton at
places of work and in other places accessible to the pubhic must comply with standards set out 1n
Annex 11

After completing therr exanunauon of a machine or other equipment, service personnel, or those
formung part of a raciabon protecton techmcal umt, are 10 prepare a status feport thereon, hsung anv
deficiencies discovered and measures 10 be taken to recufy same The person responsible for the
machine and other equapment in questton must take note of the report, and, 1f necessary, cormrect any
deficiencies detected within a maximum peniod of sixty days In default thereof, the person
responsible shall be prolibited from using the defectve machine until the necessary repairs have been
made

The Decree entered into force on the day of its publicanon 1 the Bolenn Oficial del Estado
23 January 1996

Radation Protection
Amendment of the Ordinance on Radiation Protection (1996)

On 3 June 1996, the Federal Council amended the Ordinance of 22 Junc 1994 on radiation
protecnon (ORaP, R S 814 501) (See Nuclear Law Bulletin No 55, the text of the Ordinance is
reproduced 1n the Supplement 0 Nuclear Law Bullenn No 57) Amongst other thungs the
amendment modiiies Chapier 6 concermng radioactve wasie, and 1n particuiar, its deiivery Arucie 87
of the Ordinance has been modified by the addinon of two new Arucles 87a and 87b The
amendment came 1Mo effect on 1 August 1996

The amendment provides that radioactive waste not comung from the use of nuclear energy must
be delivered to the Paul Schemer Institute (PSI) at Wurenlingen (Canton of Argovie) after having
been treated, 1f necessary The PSI 1s anthonsed to take delivery of the wasie on condition that
hcences are granted by the monitonng authonty It then stores the waste treats 1t and continues 10
store 1t unt1l 1t has been disposed of A Co-ordinating Commuttee has been estabhished, composed of
representatives of the federal Public Health Office, the main Division for secunty of nuclear
mnstallanons and the PSI to advise the momtonng and hcensing authonues on the recommended
procedure to be followed when it 15 necessary to issue new or additional licences or permuts

The remaimng amendments concern Articles 125 and 141 of the Ovdinance With reeard 1o the
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first, the hicensing regime no longer covers the sale, use, storage, transportation, disposal, 1mport or
export of ready-made watches comtaimng radioactive substances if they satsfy the requurements of
ISO 3157 and 4168 just as with watch components contaimng lurmnescent radicacuve paint  With
regard to the modificaton of Article 141, 1t 1s provided that medical screemng examinatrons can be
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carnied out by means of duly lcensed radrodiagnostic equipment, without image ntensifier, by
30 September 1999 at the latest

Radwactive Waste Management
Ordinance on the Transport of Radwactive Waste {1996)

Pursuant to Article 87, subsection (3) of the 1994 Ordinance on radiation protection, the Federal
Mumstry of the Intenior 1s to regulate the technical means for freating radioactive waste that 1s to be
ansported Under tlus authonty, the Department has adopted the Ordinance of 8 July 1996 on the
transport of radioactive waste (RS 814 557) Ths Ordinance, which 1s basically techmcal, regulates
the method of treating radioactive waste both before and duning its transport and for the purposes of
its declaration to the Paul Scherrer Institute (PSI) It co-ordinates the collection activity orgamsed by
the Federat Pubhic Health Office together with PSI  The Ordinance entered mto force on
1 August 1996 Annexes 1—4 specify the types and classes of radioactive waste, the type of
packaging to which each 18 to be subject (including technical details) and the proper accompanying
documentation for each delivery

Tunisia
Radwoactive Waste Management
Draft Law Relating 1o the Control, Management and Disposal of Waste (1996)

Thus draft law concerns dangerous wastes, including radioactive waste generated by the
peaceful uses of nuclear energy Its mm 1s to hamomse Tumsian legrslabon wath existng
international standards in the field of rachoactive wasie management, focusing in particular on three
mternattonal mstruments that Tunista has already ratified or recogmised. These are

~ the Bamako Convenuon of 29 January 1991, winch prolubits the import of dangerous wastes
mto Afnica and controls their transboundary movement, and which was ratified by Tumsta on
3 February 1992,

~ the Basel Convention of 22 March 1989 “On the Controt of the Transboundary Movement of
Dangerous Wasies and of their Disposal”, which was ratrfied by Tunsia on 10 July 1996, and

~— Agenda 21, adopted by the Umted Nations Conference on the Environment and Development
(June 1992, Rio de Janeiro) parucularly its Article 20 relating fo the rational management of
dangerous waste and to snternational trading sn such substances

Thas draft law establishes a senes of rules and procedures to be followed by both the
producer of such waste and by the person responsible for s ¥mport or export 1t 1s based upon the
following principles

~ waste producers are responsible for ratonally managing their waste, and eventually for its
reineval, without endangering human health or the environment. This responsibility extends
to mmporters and distrnibutors of certamn products wiuch constitute dangerous wastes after use,
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— the unport of dangerous waste mto Tumsia 18, generally, protubited even though exports are
subject to prior hcensing,

— the storage of waste outside of an approved waste storage centre 1s prombited

The law was approved by the Tumsian Parhament 1n May 1996 and will hkely be adopted
before the end of thus year

Ukraine
Radoactive Waste Management
Law on Radioactnive Wasie Management (1995}

There are a number of legislanve snstruments goverming radicacthive wasie management in
Ukraine Apart from Chapters V1, VI and IX of the more general Law on the Uses of Nuclear Energy
and Radiatton Safety (See Supplement 10 Nuclear Law Bulletin No 56), the most sigmficant 18 the
Law of Ukraine on Radioactive Waste Management of 30 June 1995 (See Nuclear Law Bullenn
No 55)

The purpose of this Law 1s to protect man and the environment against the hazards of radioactive
waste both now and 1n the future R sets forth the basic principles underlying Ukraine’s national
policy on the management of such waste, calls for the establishmemt of a special State waste
management fund to be made up of contnbutons from waste producers, descnbes the powers of
Ukraine’s vanous executive and legisiative bodies both at the navonal and regional levels in the
management of radioactive waste and sets forth the nghts and obhigations of radtoactive waste
producers and members of the pubhc It also provides for State registrattion of waste 1nventones for
methods of physically protecting and transporting waste and for the procedure 10 be foliowed 1n the
siing, construchon and operaton of waste storage facilines

Under this Law, storage operations are subject to pnor licensing and are 1o be financed from the
special State fund Persons heensed to handle radicachive waste must possess sufficient financial
resources to compensate for damape cansed by radiabon acodents Specific habality attachies o a
consignor of waste 1n the event of a radiation accident occumming dunng the camage of the waste
Smiarly, speaific provision 15 made for compensation of residents near a radioacuve waste
depository who suffer damage as a result of the operation of the faciliues

United Kingdom
Organisation and Structure
Privansanon of Nuclear Power Siations (1996)
In May 1993, the Government published the conclusions of 1ns review of the prospects for

puclear power 1o the Umied Kingdom The review concluded that the early pnvatusauon of the
Umited Kingdom’s advanced gas cooled reactor (AGR) stations and pressunised water reactor (PWR)
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stabons was feasible and the Government announced 1ts mienhon to pnvatise these staions m the
course of 1996

As a result of the restructunng of the Umted Kingdom electricity industry 1n 1990, Nuclear
Electric plc (NE plc) and Scottish Nuclear Limited became the owners and operators of the pnncipal
nuclear power statons i England, Wales and Scotland, respectively A reorgamsation took place
with effect from 31 March 1996, whereby NE pic transferred the business of its five AGR stations and
its PWR station to Nuclear Electric Limuted, a newly wncorporated company, while retaimng its
Magnox statons At the same tme, Scottish Nuclear Limiuted, whale retarning 1ts two AGR stations,
transferred 1ts Magnox station to NE plc  Bntish Energy plc, also a newly incorporated company,
became the parent company of Nuclear Electric Limuted and Scottish Nuclear Limited NE plc was
renamed Magnox Electric plc and remans 1n public ownership

On 26 June 1996, a Prospectus was published offering the shares of Bntsh Energy plc for sale
by way of public flotati:on The sale took place on 15 July 1996 when the shares were listed on the
London Stock Exchange

In 1ts review of the nuclear power industry, the Government concluded that segregated funds
were the best way of ensuring public confidence that Nuclear Electnc Limited and Scottish Nuclear
Limited, once pnvatised, would meet their decommussiomng obligations and that these liabilities
would not fall to taxpayers by default A Segregated Fund company was thus established on
31 March 1996 The company 15 owned by an independent trust (keeping the contents of the Fund
mtact from Bntish Energy plc and from 1ts general creditors), and 1t will receive contributions from
Nuclear Electric Limited and Scottish Nuclear Limited, invest them and make payments to meet
certamn long term decommissioming costs of those compames All of the Fund’s trustees must meet
detailed appointment critenta as to independence, quahificatons and other refated matters

United States
General Legislanon
Infianonary Adrustment 1o Civil Penalties Imposed by the NRC (1996)

The Federal Civil Penalues Inflanon Adjustment Act Amendments, Pubhc Law 104-134
(April 26, 1996), requires Federal agencies, through rulemaking, to raise penodically statutortly
established monetary civil penalties to account for inflation As a result, the Nuclear Regulatory
Commssion’s maxamum c1vil penalty will be raised later this year 10 $110,000 per day per violation
Regime of Nuclear Installations

Amendment by the United States Nuclear Regulatory Commussion (NRC) of us Regulanons on
Decommussioning Procedures (1996)

On 28 August 1996 amendments to the NRC regulations came into effect regarding the

decommussioning procedures that lead to the ternunation of an operating license for nuclear power
reactors (61 Fed Reg 39278, 29 July 1996)
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The amendments clanfy ambiguities 1n the rule which was onginally 1ssued 1n 1988 (See
Nuclear Law Bulletin No 43), codify procedures that reduce the regulatory burden and allow for
greater public parucipation 1n the decommssionng process

In bnef, the new rule ehiminates the requirement for a icensee to submit a decommussionng plan
for approval pniot to undertaking any decommssiomng actuvity, given that condiions are met It thus
provides, under 10 CFR 50 59, a procedure that covers acuvites from the ume of operation through to
and including decommssiomng

The rule specifically addresses the ttrmng of termunanion of the authonty 10 operate The operator
must submit to the NRC two separate certifications, one attesting to the fact that the reactor has been
shut down permanently, and the other to the fact that all fuel has been permanently removed Once
both ceruficatons have been submitted the reactor can no longer be operated and the operator
becomes eligible for reductions 1n fees and other responsibilines

The operator must also submut a Post Shutdown Decommussiomng Actuvites Report (PSDAR)
with a schedule of acuvities, an estimate of costs, and a discussion that supports a conclusion that the
decommussiomng acuvities are within the parameters of environmental impacts previousty considered
i the grant of their operaung license, as well as those considered 1n the genenc environmental
statement for the 1988 decomnusstomng rule

After submussion of the PSDAR, a public meetng 15 to be held mn the vicimty of the sie
However, after 90 days, 1n the absence of any NRC objecuon, the icensee may proceed with intended
acuvites NRC surveillance of the ongomng activities will be facihtated by a new requirement to
update the Safety Analysis Report every two years

At the concluston of the decommusstonng activities and prior to the termination of the hicence
the NRC must approve by license amendment, and 1n accordance with any legal process that such an
amendment entails, the residual radioactivity level that the heensee makes a commitment to meet and
the survey procedure that will demonstrate that the approved level has been met for release of the
reactor site for unrestncted use The new rule also anticipates that termunation for restnicted release
may become possible under new regulations yet to be developed

The new rule has also made significant adjustments to the terms of the financial assurance
mechansism  The changes permut new flexibility 1n the use of decommussioming funds while retaining
adequate provisions to ensure the availability of funds for health and safety protection (See Nuclear
Law Bullettn Nos 50, 51 and 53)
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ACTIVITIES

OECD Nuclear Energy Agency

The Czech Republic and Hungary Join the Nuclear Energy Agency (1996)

On 27 June 1996, the OECD Council approved the membership of the Czech Republic and of
Hungary 1n the OECD Nuclear Encrgy Agency (NEA) The Czech Republic and Hungary had
become Members of the OECD on 21 December 1995, and 7 May 1996, respectively

Theirr parucipaton has parbcular sigmficance since they are the first countnes from Eastern
Europe to jon the Agency, and the first NEA Members whose nuclear power programmes 1nvolve
only Soviet-destgned reactors Therr membershap will further enhance international co-operation 1n
the areas of nuclear safety and regulauon, as well as in the development of nuclear power, and 15 a
testament to the extent to which these countrics have adapted thewr safety standards and legal
frameworks 1n recent years

With the participation of the Czech Republic and Hungary, the Agency now has 27 Member

Semunar on the Legal Aspects of Radioactive Waste Management and Decommussiomng (1996)

The fourth traimng Seminar 1n Nuclear Law for Central and Eastern European lawyers (including
the New Independent States) was held in Romama at the Cernavoda nuclear power plant from 26 to
30 August 1996 The Romaman Natonal Commussion for the Control of Nuclear Activities and the
Romanian Electnic Authority (RENEL}) contnibuted sigmficantly to the success of the Seminar

This year, the theme of the Seminar was the legal aspects of radioactive waste management and
the decommussioning of nuclear installahons More than fifty specialists n the field of radicactive
waste management from fifteen different countnies participated 1n the Seminar

As 1n previous years, the Seminar was co-sponsored by the International Atomic Energy Agency,
the European Umon and the Nuclear Energy Agency In addibion to their representation, a number of
lecturers from Western Europe and the Umited States shared their knowledge and expenence with the
parucipants Among the topics discussed were procedures for consultaion with the public,

environmental impact studies duning site selection for the construction of a depository, financing of

decommusstomng activities and waste disposal Exisung European Commussion regulations in the
nuclear field were also discussed, as was international nuclear law
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International Atomic Energy Agency

“Programme 93 + 27 — Strengtheming the Effectiveness and Improving the Effictency of the
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Safeguards .)j.swm (1996)=

Background

Since 1ts 1nception over 30 years ago, the safeguards system of the International Atomic Energy
Agency (IAEA) has evoived by the regular introduction of new methods and techniques, improving
its effectiveness and efficiency in detecting the daversiton of nuclear matenal placed under safeguards
However, 1t was the discovery, 1n 1991, of Iraq’s clandestine nuclear weapons programme which
dramatcally underscored the importance of providing assurance, with regard to the absence of
undeclared nuclear acuvines and installations, mn States wath comprehensive safeguards agreements
It also demonstrated that to do so, it was imperative to update the safeguards system by integratung
mnto 1t measures that would give the Agency an improved capability of detecting clandestine nuclear
activites

Begmmng 1in 1992, a number of decisions by the IAEA Board of Govemnors reaffirmed the
requrement that Agency safeguards provide assurance regarcing both the correciness and
completeness of nuclear material declarations by States with comprehenstve safeguards, endorsed
individual measures for increasing the Agency’s capabilines in respect of venfying the completeness
of States’ declarations and requested the Drrector General 10 submut 1o it concrete proposals for the
assessment, development and testing of measures for strengtheing safeguards and improving 1ts cost
effecuveness

In response to that request, the Secretanat of the IAEA presented 1n December 1993 a
programme, “Programme 93 + 2, which amed, within two years, to evaluate the technical financial
and legal aspects of a comprehensive set of measures, and to present, early 1n 1995, proposals for a
strengthened and more efficient safeguards system In March 1995, the Board was presented with an

overview of measures, each discussed m terms of 1ts cost, effort, assuratice, legal aspects and
interrelation with other measures In Iune 1005 the Secretanrat cuhmutted to the Roard a revised
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document which contained a comprehensive set of strengtheming and efficiency measures divided 1nto
two parts Part 1, consisung of measures which could, in the Secretanat’s view, be implemented under
exisung legal authonty and whuch the Secretanat would proceed to implement and Part 2 consisting
of measures which were behieved 10 require complementary authonty

Between June 1995 and June 1996, the Secretanat of the IAEA, n close consultahon with
Member States of the Agency, was able to develop for the Board’s consideration a formal document
descnbmg and explmmng the need for the new measures for which complemema:y legal authonty
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complementary authonty’

*  This note has been kundly prepared by Lavra Rockwood Sentor Legal Officer international Atomic Energy Agency

1 “Comprehensive safeguards agreements are those concluded along the lines of IAEA document INFCIRC/153(Corr )
which require States parties to place under safeguards all nuclear matenal 1n all peaceful nuclear activities of the
Statc and nor to divert such matenal to nuclear weapons or other nuclear explosive devices

2 Seec JAEA Document GC(40)Il7 dated 23 August 1996 (English version) which contains wnter alia GOV/2863
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At 1ts meetng n June 1996, the Board decided to establish an open-ended committee of the
Board of Governors to refine the draft model protocol The committee, referred o as the Commuttee
on Strengthemng the Effectuveness and Improving the Efficiency of the Safeguards System, or
“Commttee 24", held 1ts first senies of meeungs from 2 to 4 July 1996 Representatives of sixty-one
States, Euratom anu ABACC (the Brazil-Argentina Agency for Accounting and Control of Nuclear
Matenals) aitended the meetng, and the Commitee undertook a first reading of the drafi protocot
The Commuttee held its second session from 1 to 11 October 1996 As a result, the Chairman of the
Committee circulated a rolling text of the draft protocol to the paricipants, wiich will be considered
at the Commuttee’s next session scheduled for 20 to 31 January 1997

Should the Commuttee be able to finalise the text, 1t would be possible for 1t to forward that text
to the meeting of the Board of Governors in March 1997 for the Board’s approval Once the Board
has approved the draft model protocol, the Secretariat will proceed to conclude such a protocol with
each State party to a comprehensive safeguards agreement.

Provisions of the Draft Model Proiocol

The draft model Protocol tabled in May 1996 (GOV/2863, Annex III), contains a preamble and
sixteen operative paragraphs Articles 1 and 2 address the new categones of informanon which would
be required to be provided 1o the IAEA These include, wfer alia, provisions with respect to
formation on nuclear fuel cycle-related research and development activities, information on sites of
nuclear facihues (supplementing the already-requured information on the facihiues themselves),
information on certain nuclear matertal which 1s not currently requred to be provided, and
information on the export and import of specified equpment and non-nuclear materal

Artcles 3 through 7 set out the provisions relevant to complementary access under the protocol

The protocol currently provides for access 10 locanons declared by the State under Artcle I of the
protocol, including expanded access to locatons within nuclear facilities and on sites of such facibities
to which the IAEA was not previously entitled on a routine basis It also contains provisions for
managed access to sites of particular commercial sensiivity The protocol detaits the scope of
complementary access acuviiies which may be conducted by the IAEA, and sets forth provisions
related to the notice and tuming of complementary access Article 8 sets out a stmplified process for
the designation of IAEA inspectors, and Article 9 addresses the conclusion of subsidiary arrangements
to facilitate the implementation of the Protocol

Arucle 10 would oblige a State parly to facilitate the establishment of direct communications
between Agency Headquarters and mspectors 1n the field, and contemplates the introductuon of such
new measures as remote mongtoring of facility activities

Arucle 11 emphasises the obligation of the IAEA to maintain a stringent regume governng the
handhing of commercial and industrial secrets and other confidential information cormng to its
knowledge 1n the implementation of the Protocol Articles 12 through 15 concern amendment of the
protocol, entry into force and duration, and the relationship between the provisions of the safeguards
agreement and the protocol Article 16 contains newly defined terms used 1n the draft protocol
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Revision of the Regulations for the Safe Transport of Radioactive Matenial (1996) *

Since 1961 the International Atomuc Energy Agency (IAEA) has, at the request of the Umted
Nations Economic and Social Council, 1ssued recommended “Regulations for the Safe Transport of
Radicacuve Matenal”, Safety Senes No 6  These Regulanons have come to be recogmsed
throughout the world as the umform basis for both national and internauonal transport safety
requircments 1n this area. Fifty-mine countnies, the International Civil Aviation Organmsation, the
Internattonal Mantime Orgamisation, and regional transpoit organisations are known to have adopted
requirements based on these IAEA Regulations

Recogmsing the need to keep the Regulations up to date with the latest radiaton protection
prnciples and evolving transport technologies, the IAEA has regularly issued revisions to the
transport Regulanons More recently, the revisions have taken place at approxamately ten-year
ntervals and the latest revision began e 1986 (See Nuclear Law Bullenn Nos 5,9 10 and 34) The
revision process 1nvolves a comprehensive senes of techmcal commttee and consuitants meetings
which are mainly compnsed of representatives of Member State and international safety regulatory
agencies The output from these meetungs are the revisions to the Regulations which are reflected 1n
drafts that are circulated for comment and further consideration In September 1996, the IAEA Board
of Governors approved the 1996 draft for publication and application to the Agency s operations, and
recommended 1t toc Member States and internabonal orgamsations for adoption

There are numerous minor changes embodied 1n the 1996 edition as well as several major ones
which are set out below

A Air Transport of Radioactive Matenal
(1) Type C Packages
The new Regulations require a more robustly designed package type, called a Type C package
for egh-acuvity packages transported by amrcraft  Many of the design and performance requirements

for Type C packages recommended 1n IAEA-TECDOC-702 were adopted Type C package
requirements apply to all radionuchides The new performance requurements include

— those applicable to Type B(U) packages and, 1f appropriate, packages for fissile matenals
—  apuncture/teanng test,

— an enhanced thermal test, with the same techmcal specifications as the Type B package
thermal test but with a durabon of 60 nunutes,

— a 200 m water immersion test, and

— anmpact speed of 90 m/s for the “drop” test

*  This note has been kindly prepared by Rachard Rawl, Head Transport Safety Umit, Division of Radiation and Waste
Safety International Atomic Energy Agency
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(1) Low Dnspersible Radwoactive Material

Since the pnmary hazards being addressed 1n Type C requiremenis are dispersion and radiaton
levels, provisions have been made for matenals which exhubit hmited dispersibility, solubibity, and
radiation levels These provisions are contained in a matenal category known as “low dispersible
radioactive matenial” (LDM) It was accepted that matenal (without any packaging) that has himited
radiation levels and which, when subjected to the Type C impact and thermal test would only produce
Limited gaseous, fine paruculate, or dissolved aqueous activity, should be excepted from the Type C
packaging requirements Test specifications for LDM matenal are included in the Regulations and
Type B packages are authonsed for thexr transport by air with the hmit on total activity being that
specified in the approval ceruficatc for the Type B package Mululateral Competent Authonty
approval of the Type B package design and the design of the LDM 1s requured

B Provisions for the Safe Transport of Uranium Hexafluonde

The techmcal commtieces whack devetoped the revised Regulanons dealt with a mumber of
dafficult 1ssues concerming uranum hexafluonde (UF6) Uranmum hexafluonde 1s a umque matenal
sice 1ts chemical toxicity 15 generally of more concern than its rachotoxicity, and it 15 rouiinely
shupped 1n large volumes No specific provisions for UF6 exasted 1n the 1985 edition of the wansport
safety Regulations In the revised Regulations, provisions were adopted which require UF6 packages

— to withstand an internal test pressure of at least 1 4 MPa, but cylinders with a test pressure
less than 2 8 MPa require multilateral approval,

— designed to contain 0 1 kg or more but less than 9,000 kg of UFg to meet the “Type B”
thermal test of 800°C for 30 muinutes,

— designed to contain 9,000 kg or more to cither meet the thermal test requrements or have
multlateral approval,

C. Incorporating the Exemption Values from the Basic IAEA Safety Standards

One of the major topics considered n the revision process was the mcorporation of the new
Basic Safety Standards (BSS) for radiation protection The BSS were revised to reflect the consensus
surrounding the latest recommendations of the International Commission on Radiological Protection
and the Regulations call up the BSS as a general provision for radiological protecion Consequently,
the Regulations needed to take account of the revised BSS requirements The most contentious aspect
was the adoption of the exemption values given in the BSS

The Regulations have always contained an exemption cntenia which defined matenals subject to
therr requirements The current Regulations define radioactive matenal as any matenial having a
specific acuvaty greater than 70 Bg/g  The BSS, however, use a radionuclide-specific approach which
leads to denved exemption values spanning seven orders of magmitude, and straddling 70 Bg/g 1n the
case of acuvity concentranon The BSS also present exempton values for total activity quantities

(Bg)

It was recogmsed that the single exempuon level of 70 Bg/g has no dose basis and that it was
unhikely that thas level satisfied the general dose cntena of 10 pSv in a year for exempton for all
radionuchdes A set of transport-specific scenanos were developed whach reflected vanous exposure
sttuations (exposure tumes, distances, source geometries, etc ) Based on these scenanos both activity
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concentranon and total activity values were calculated which would result in meeting the 10 pSv/a
value These transport denved values were comparable to the exempuon values 1n the BSS and
resulted 1n recommended activity concentraions ranging from 1 to 106 Bg/g  Given the difficulty 1n
techmgcally jusufying the 70 Bg/g value and the simalanty in results from the transport scenanos and
the BSS scenanos, 1t was determned to be preferable to simply adopt the BSS denved exemption
values Consequenily, the Regulathons contain both activity concentration and “total acuvity per
consignment” exempuon values For mixtures of racionuclides, the “ratio rule” must be applied so
that the sum of the activihes {or acivity concentrations) present for each radionuchde divided by the
applicable exemption value 15 less than or equal to 1

D. Other Changes

Other changes of interest to shuppers and package designers mvolved 1n the nuclear fuel cycle
mnclude revisions 10 the requirements applicable to fissile matenals Fissile matenal exceptions (those
conditions under which special packaging 15 not needed to account for the fissile nature of the
contents) were amended and 1n one case now includes a consignment as well as package limits
Constderanon of accident conditions, such as crush, and the Type C test conditions were also added

E Implementation of the Revised Regulations

It will take a number of years for JAEA Member States and mternational organsatons to
implement corresponding revisions to their regulations based on the 1996 edinon of Safety Series
No 6 In the past 1t has taken approximately five years for thus process to be reasonably complete and
the earhest date for expected completion this ume 15 1999  The international transport organisations
are stnving to meet the 1999 target date Member States will likewise need to 1ssue revisions 1n order
to remain consistent with the internatonal requirements

Resolutions Adopted by the IAEA General Conference (1996)

The 40th Session of the IAEA General Conference was held in Vienna from 16-29 September
1996 with delegations from 124 countrzes and representatives of vanous mlernational orgamsations n
attendance In reviewmng the Agency’s programmes and plans, the JAEA’s Director General
emphasised the Agency’s achievements 1n 1ts many fields of activity, including 1n particular the field

of international safeguards and nuclear safety A senes of Resolutions were adopted 1n the following
areas

Strengtheming the IAEA s Safeguards System

After having called upon the Agency o continue promoting greater collecive secury among
States, this Resolution calls for improvement of the efficiency and effecuveness of the safeguards
system Moreover, 1t recogmses the importance of the draft model protocol to reinforce and improve
the Agency’s capacity to detect any undeclared nuclear activities

Nuclear Inspections in Iraq

This Resolution requires Iraq to hand over to the IAEA’s Action Team without further delay any
currently undisclosed nuclear-weapon-related equipment, matenal, and informatton  Furthermore,
Iraq must allow the Action Team unconditional and unrestnicted nights of access 1n accordance with
United Nations Secunty Council Resolution 707 The Agency’s Action Team will continue to
exercise its nght to investigate further any aspect of Iraq’s past nuclear weapons capabilityv 1n

122




particular as regards any further relevant information that Iraq may stull be withholding from the
Agency

Safeguards in the Democratic People’s Republic of Korea (DPRK)

This Resolution focused upon the DPRK’s continuing non-compiiance wiih 1ts IAEA safeguards
agreement It calls upon the DPRK to comply fully with the safeguards agreement and to take all
steps the Agency may deem necessary 10 preserve all information relevant to venfymng the accuracy
and completeness of the DPRK’s imtial report on the inventory of nuclear matenal subject to
safeguards

Safeguards in the Middle East

The purpose of this Resolution was 10 request the Agency to contnue consultatons with the
States 1n the Middle East to facilitate the early applicaton of full-scope IAEA safeguards to all
nuclear acuvinies in the region as relevant (o the preparatson of model agreements and as a necessary
step towards the establishment of a nuclear-weapons-free zone (NWFZ) 1n the region

Afnica Nuclear-Weapons-Free Zone

This Resolution commends the African States for their concerted efforts in establishing an
African nuclear-weapons-free zone It also encourages African States to make every effort to ratify
the Treaty as soon as possible so that if can enter into force without delay, and it reaffirmed its
convicuon that the establishment of other nuclear-weapons-free zones, especially 1n the Middle East,
would enhance the secunity of Africa and the viability of the African nuclear-weapons-free zone

Nuclear Radiation and Waste Safety

The General Conference adopted several Resolutions on this subject One Resolution, “On the
Establishment of Waste Demonstration Cenires”, nvites the Agency to assist interested Member
States 1n expanding the use of suitable exising tramng centres for practcal traimng and
demonstration of techmques for the processing and storage of radivactive waste resulang from the
application of nuclear techmques 1in medicine, research and industry so that a demonstrauon and
maimng facility would be available 1n each region, strengtheming the co-ordmation of resources,
including those available 1n developing countries In a second Resolutson, “On the Convention on
Nuclear Safety”, the General Conference welcomed the fact that this Convenfion would enter 1nto
force on 24 October 1996, and noted that the Agency would convene a preparatory meeting of
Contracung Parties no later than April 1997 on the Convention’s implementation In a third
Resolution, “On the Safety of Radicactive Waste Management”, the General Conference expressed 1ts
appreciation for the work done so far by the Open-Ended Group of Legal and Technical Experts to
draft a convention on the subject, and 1ts hope that the convention would be adopted m the near
future
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European Union

The 96/29/EURATOM Directive on Radation Protection (1996)

Cn 11 Mav 1004 the Conneil of the Eumonean Communmity adonted Darecthive 06/20/Euratom
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seting forth basic standards for the protection of the health of both workers and the pubhic against the
dangers resulting from 10msing rachaion.

Thas Directive was published 1n the Official Journal of the European Commumities
29 June 1996, No L. 159

A review of this Directive can be found under the Chapter “Articles” 1n thas 1ssue of the Nuclear
Law Bulletin
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AGREEMENTS

BILATERAL AGREEMENTS

Austria — Slovenia

Agreement on the Early Exchange of Information in the Event of a Radwlogical Emergency and
on Questions of Common Interest in the Field of Nuclear Safety and Radiation Protection (1996)

This Agreement, signed on 19 April 1996, has not yet come mto force It 1s based on the
provisions of the IAEA’s Convention on Early Nouficaton of a Nuclear Accident and on the EC’s
Council Decision on Commumnity arrangements for the early exchange of information 1n the event of a
rachological emergency (87/600/ EURATOM) It will not, however, be limted to early noufication of
radiclogical emergencies It will also encourage both Parties to co-operate 1n other fields, such as

— the exchange of information concerning muclear programines, as well as naticnal legislation 1n
the nuclear ficld,

— the exchange of test resulis on radioacuvity levels in the environment,
— on-line exchange of data from the national radiological ¢arly warmng systems, and

— yearly techmcal consultations

France — Russian Federation
Co-operation Agreement in the Field of Nuclear Energy (1996)

On 19 Apnl 1996, the Governments of France and the Russian Federation signed an Agreement
for co-operation 1n the field of peaceful uses of nuclear energy

The arcas covered by thus Agreement are as follows
— fundamental and apphed research,

controlled thermonuclear fusion,

nuclear reactors and the application of nuclear energy for the production of electncity,

nuclear fuel cycle,
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— development and manufacture of mixed fuel (MOX) for use in civil reactors,

— dehvery of nuclear substances and fuel for reactors incluchng the supply of ghly ennched
uranmium as fuel for research reactors,

— management of radioactive wastes,
— nuclear safety, radtation protection and protection of the environment,

— development of applhicavons for nuclear energy in the fields of agronomy, medicine and
industry,

— tesearch and development of techmiques, technologies, equipment and matenals,

— elminanon, under secure and safe conditions, of nuclear arms, and the utthisahon for peaceful
purposes of recovered fissile matenial, and

— conversion of defence technologies for civihan ends

This co-operation, which will continue for 25 years, will be camed out pursuant to specific
agrecments concluded by the Parties or by bodies that will have been so authornised

Russian Federation — United Kingdom
Co-operation Agreement on the Peaceful Uses of Nuclear Energy (1996)

This Agreement was signed on 3 September 1996 and will enter 1nto force 90 days later
Imsally, 1t will remamn 1n force for 15 years, following winch 1t wall remain 1n force unless either
party gives one year’s notice of terrunation It can be amended at any time by mutual consent

The Agreement 1s intended as a framework for collaboration between the United Kingdom and
Russian civil nuclear industnes Its scope 15 very broad, and 1t 15 envisaged that the co-operation will
be mmplemented through specific arrangements (0 be negouiated separately between commercial or
other organisauons cirectly involved 1n the nuclear industry To further that end, it encourages those
industnes to exchange expertise and develop commercial business together The co-operation extends
1o the following areas

~ safety of nuclear instaliauons,

— regulanon of nuclear and radiation safety,

— nuclear fuel cycle,

— trammng and plant management,

~ financial and economuc 1ssues relating to the peaceful uses of nuclear energy,
— options for convering weapons grade nuclear matenal for civil use,
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— nuclear matenial accounuing and control, physical protecion of nuclear matenials and
umplementation of safeguards,

~ design, development, construction, operation and mamntenance of civil nuclear power reactors,

— decommissiomng of civil nuclear facihities,

— long-term and fundamental research and development 1n nuclear energy,

— nuclear wasic management and related environmental protection,

— methods of commumcating with the pubhic on nuclear matters, and

— producuon and utthsation of 1sotopes

The broad scope of the Agreement 1s further widened by mention of research and development 1n
all of the above areas and by provision for other topics related to the peaceful uses of nuclear energy
as may be agreed between the Parties

Norway — Russian Federation — United States

Declaration on Arctic Military Environmental Co-operation (1996)

On 26 September 1996, Norway, the Russian Federatton and the Umted States signed a
Declaration which establishes a framework for co-operanon on military environmental 1ssues 1n the
Arctic, the Arcuc Military Environmental Co-operation program (AMEC) It recogmses the need to
ensure the conservation and sustainable use of the Arctic The Declaration also addresses the need to
prevent contamination of the environment from mihtary activiies and the need to carry out clean-up
efforts These measures extend to the disposal of military arms and equpment. The Declaration
covers radicacttve waste resulting from military activities and would, for example, cover the operation
of nuclear submarines operating 1n the Arctic region

To further the goals of the Declaration, a Steenng Group with representatives from the three
countnies 1s established to orgamse the work under the AMEC program Co-operation between the
Parties may include

— Discussing pnnciples and methods for the repair and protection of the environment with
regard to mibitary activities 1n the Arctic,

— Swdying processes of the movement of contamination and evaluating 1ts environmental
impact 1n the Arctic 1n connection with milatary actevities,

— Reviewing the methods and orgamsation of work to prevent contamination and to carry out
clean-up efforts in Arctic conditions,

— Examining methods of emergency response stmulation

Co-operation may iake several forms, including, but not limited to, meetings, exchanges of
information, surveys of sources of contamination, research work and technology exchange
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MULTILATERAL AGREEMENTS

No Coverage for Nuclear Damage 1n the Convention on Liability and Compensation for Damage

in Connection with the Carriace of Hazardoue and Nonione Suhctances by Sea l"NS)'

Connection with the Carnage of H o Nomoug Suhstances by Sea (H

1 Introduction

The Intermatonal Mantime QOrgamsatnon (IMQO) had, for quite some ume, dedicated a major
effort to creating an international hiability and compensaton system for damage caused by hazardous
and noxious substances when transported by sea Since rachoacttve matenals may be considered as
hazardous or noxious substances, the queston of whether damage caused by these matenals should be
covered by this new system very naturally arose There were also potential imphcations for the Panis

and Vienna Convenuions on nuclear hiability, since these Conventions alse provide for hahility for

mncidents 1n the course of transport of nuclear substances

At an mternational conference convened by the IMO 1n London, in Apnil 1996, agreement was
reached among the 73 parucipating States to adopt an internanonal convention on hability and
compensatton for damage in connection with the camage of hazardous and noxious substances by sea
(the HNS-Conventon) The question of including damage cauwsed by radioachve materials 1n the
HNS-Convention was a very divisive matter between States, both before and dunng the conference

This note reviews the discussion which took place on the HNS-Convenuon’s potenual
applicabon to radicactve materials, as well as the outcome of the conference It should perhaps be
said at thas introductory stage that the resolution of this 1ssue was the total exclusion of damage
caused by all radicactive matentals from the HNS-Convention The newly adopted HNS-Convenuon
will, therefore, not provide any protection against damage caused by radicactive matenals

2 Labihty Under the Nuclear Liabilty Conventions for Damage Caused in the Course of
Transport of Nuclear Substances

Under the Pans Convention of 29 July 1960 on Thurd Party Liability 1n the Field of Nuclear
Energy, as well as under the Vienna Convention of 21 May 1963 on Civil Liability for Nuclear
Damage, the operator of a nuclear installaton situated 1n the temntory of a Contracting Party to that
Convention from which or to which nuclear substances are transported 1s held strictty and exclusively
liable for nuclear damage caused by an incident dunng such transport This pninciple applies to all
means of transport

Nuclear substances (nuclear matenals) are defined as nuclear fuel, other than natural and depleted
uranum, and radioacuve products or waste  Radioacuve products or waste do not wnclude
rathoisotopes usable for certain purposes  So, 1t follows from the defimuion of nuclear substances that
certain substances are excluded from the scope of the nuclear hability Conventions The substances
concerned — generally referred to as “excepted matiers” — consist of natural and depleted uramum and
radioisotopes used or intended to be used for industnal, commercial, agncultural, medical scientific
or educanonal purposes

* This note was kandly prepared by Tomas Norstrom, Director at the Swedish Miumsiry of Justice Division for
Transport Law Mr Norstdm was the Swedish Representative to the IMO Conference dealing with the HNS
Convention
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The excepted matters were excluded from the nuclear hability Conventrons as they were not
considered to pose a significant nsk of nuclear damage to third parties or {0 the environment, at least
not such as to warrant the apphication of the special hability regime establhished by these Conventions

The term “nuclear damage” as defined 1n the Conventions includes merely damage to persons or
property and — with regard to the Vienna Convention — any other loss or damage 1f and to the extent
the law of the competent court so provides

The fact that the operator 15 exclusively liable means that the hability 1s channpelled t0 hum
However, the pninciple of channelling the liabihity to the operator does not affect the application of
any international agreement 1n the field of transport which was already 1n force or open for signature,
ranfication or accesston at the date of the Pans or Vienna Convennons (Article 6 b of the Pans
Convenuon and Article I 5 of the Vienna Convention) Thus, 1r exceptional cases a carner may also
be held hable for damage caused by a nuclear substance

The system under the Pans and Vienna Conventions of channelling the hability to the operator 18
mouvated by the very special considerations involved 1n the transport of nuclear substances It has
been said that the carmier will generally not be in a position to venfy precautions in packing and
containment taken by the operator who 15 sending the substances Moreover, if the camier 15 to be
hable he would have to obtain necessary insurance coverage 1n respect of potentially high hability
amounts which would result 1n increased transport and 1insurance costs and, possibly, be detnmental o
the capacity of the insurance market (cf nter alia, “Exposé des Moufs” of the Panis Convention as
revised on 16 November 1982, paragraph 22)

3 Lwability Under the HNS-Convention

The purpose of the HNS-Conventon 1s to ensure compensaton to victims for damage caused by
certamn hazardous and noxious substances when they are carried by sea. The Convention lays down
the pninciple of sinct hablity for shipowners and creates a system of compulsory hability insurance
The shipowner will, for any one incident, normally be entitled to himat s ltabality to an amount
whuch 1s hnked to the tonnage of the shup The ltmitation levels start at 10 mathon Special Drawing
Rights (SDR) for a ship not exceeding 2,000 tonnes, and then increases per ton of the ship’s tonnage
up to a maximum of 100 million SDRs, which 1s reached for a ship of 100,000 tonnes

The Convention also establishes a supplementary regime for compensating vicims when the
compensation under the provisions of shipowner-lhiability 1s madequate For this purpose an inter-
governmental “HNS-Fund” 15 set up The compensaton payable by the HNS-Fund 1s, however,
Iimuted to a certain amount, that being an aggregate amount of 250 mullion SDRs including the sum
actaally paid by the shipowner

According to the HNS-Convention, any substance carned on board a ship as cargo and referred
to m, wnter aha, the International Mantime Dangerous Goods Code (IMDG-Code), as amended,
should be regarded as a hazardous and noxious substance Since Class 7 (radioactive matenals) of the
IMDG-Code comprises any radicactive matenal with a specific activity greater than 70 kBg/kg
(2 nCy/g) damage caused by nuclear substances, even by “excepted matters”, would, unless excluded,
fall under the scope of the HNS-Convention

For the purposes of the HNS-Convention, damage means not only loss of Iife or personal injury

and loss of or damage to property, but also loss or damage by contaminaton of the environment, the
cost of preventive measures, and 10ss or damage caused by preventive measures This 15 both a more
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detailed and broader provision than 1s found 1n the nuclear habihty Convenuons for determimng the
kind of damage which will be compensated

The Convention will cover any damage suffered 1n the termitery (including the termtonal sea) and
damage by contamination of the environment 1n the exclusive economic zone (EEZ) of a State party
to the Convenuon The Convention wall also cover costs of prevenbve measures, wherever taken o
prevent or mimmise damage

The Discussion Before the IMO-Counference
4 Should Damage Caused by Radioactive Matenals be Covered by the HNS-Convention®

The question of whether damage caused by radioacuve matenals should be covered by the
HNS-Conventon was the subject of many formal and informal discussions before the
IMO-Conference

The nuclear hability Conventons lay down the pnnciple of channelling hiabihity to the operator
of a nuclear installaion except where contrary agreements already existed at the time the Pans or
Vienna Conventions were adopted (See supra) Thus, the nuclear hability Conventions’ principle of
channelling liability to the operator seems to be based on the assumpton that this principle will he
recogmsed and respected by future international conventions

It was therefore recognised at an early stage that a Contracung Pany to the Pans or Vienna
Convention could not rattfy a later carners’ hiability Convention, such as the HNS-Convention, which
contaned no exclusion clause for nuclear damage, without facing contracictory obligauons on the
one hand, the obhgation under the nuclear liability Convenuions to observe the rule of channelling

liabihity to the nuclear operator, and, on the other hand, the obligauon to apply the rules of the
camers’ habihity Convention

To overcome thus problem 1t was proposed to incorporate 1nto the draft HNS-Convention an
exclusion clavse relanng to damage caused by nuclear substances The exclusion clause would state
that the Convention would not apply to damage caused by nuclear substances

“@) if the operator of a nuclear mnstallation is liable for such damage under either the
Paris Convention of 29 July 1960 on Third Party Liability in the Field of Nuclear
Energy and its additional Protocols of 28 January 1964 and 16 November 1982 or
the Vienna Convention of 21 May 1963 on Crwil Liability for Nuclear Damage or
under any amendments to those Conventions or

{11) if the operator of a nuclear nstallation i1s hable for such damage by virtue of a
national iaw governing the habiity for such damage provided that such law 1s in ali
respects as favourable to persons who may suffer damage as either the Paris or
Vienna Corvennions as referred to under (1)

For some Delegations, one problem with this proposed exclusion clause was that 1t would not
exclude those nuclear substances not addressed by the nuclear liability Conventions (the ‘ excepted
matters™) from the HNS-Convention 'With the proposed clause, such substances would fall under the
HNS-Convenuon
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5 Total Excluswn of Nuclear Damage?

It was claamed by many Delegauons that the wording of the draft exclusion clause would exclude
from the scope of the Convention only damage caused by nuclear substances for which the operator of
a nuclear mstallatton 1s hable under the Pans or Vienna Convention regimes or equally favourable
national legistabon This would mean that shupowners could be hable for ail damage caused by
nuclear substances 1n the termtory of States where those regimes, or equally favourable national
legislatton, did not exist or apply The shupowners could also, since the HNS-Convenuon was to have
a broader defimtion of damage, be liable for damage by contamination of the environment 1n the EEZ
of any State party to the HNS-Convention Furthermore, stupowners could be liable for the cost of
preventive measures taken to prevent or mummise damage by nuclear substances, wherever such
measures were taken This would, according to these Delegations, pose severe difficulties for the
purpose of the HNS-Convention, especially from an insurance pomnt of view

Since the proposed exclusion clause would not exclude hability for nuclear damage, n
conrnection with sea transport, 1n States not Parties to the Pans or Vienna Conventons, shipowners
would, for such transport, be obliged to have nsurance 1n accordance with the HNS-Convention’s
provisions on compulsory insurance However, the special protection and imndemmity 1nsurance
(P & I), whuch covers shapowners’ hability to third parties, does not include nuclear nsks caused by
substances of high-level radiwoactivity The pomnt was also made that 1t would probably be qutte
difficult for the current P & I insurance market to cover such damage As msurance cover would not
be available for damage caused by high-level nuclear substances, or at least would be very dafficult 10
obtamn, the 1nclusion of such substances 1 the scope of the HNS-Convention would make 1t cafficult
to comply with the rules on compulsory liability insurance, the Convenuon would be 1n danger of
being unworkable

It was also claimed that the inclusion of high level nuclear substances 1n the HNS-Convention
would lead to lhimmts of habihity for nuclear damage that are considered 10 be too low for damage
cavsed by high-level substances

For these reasons total exclusion of nuclear damage from the HNS-Convention was proposed.
6 The HNS-Convention as a Gap-Fuling Regiune?

Other Delegations spoke in favour of retasmng the exclusion clause mentioned above The
Delegatons favourmg this option viewed the HNS-Convention as a gap-filung convention,
specifically peinting to the fact that any other soluton would result m gaps where damage from
nuclear substances 1n certain sitwations could not be covered by any international hiability and
compensation convention These Delegations also supported the exclusion clause as 1t would have
ensured compensation for damage ansing out of the mantime transport of wrradiated nuclear
fuel (INF), hugh-level nuclear waste, and plutomum, to the extent that the operator 1s not hable for
such damage under erther the Pans or Vienna Conventions, or equally favourable national law

7 The HNS-Convention to Cover Low-Level Matenal (the “excepted matters™)?

A thurd alernanve put forward by some Deleganons was to agree to the total exclusion of
damage caused by nuclear substances covered by the Pans and Vienna Conventions (hugh-level
matenal) but to include the so called “excepted matiers” (cf paragraph 2 2) in the scope of the HNS-
Convention These Delegations, based on expenience, were not convinced that the excepted matters 1n
certain sitwations would not pose a nsk of causing damage When transported 1n large quantuties and
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m connection with, for example, fire, these substances could be toxic or give cause (o extensne
damage Ths alternative would have had the advantage of HNS-type damage (¢ g toxic damage from
natural uraniam hexafluonde) being covered by an international hahhty regime

The 1nclusion of excepted matiers 1n the scope of the HNS-Convennon would not have posed the
aforementoned difficulues It was made clear duning the dascussions that P & I insurance cover 1s
available for such substances Furthermore, the compensation amounts under the HNS-Convention
could be regarded as sufficient for these kinds of nuclear substances

The Dascussion at the IMO-Conference

At the tume of the Conference 1t was clear that the only alternanves to be discussed were total
exclusion of nuclear damage or inclusion of low-level matenal By that tme, the alternauve of the
HNS-Convention being a gap-filhing regime had faded away

The Delegauons favounng total exclusion mamntained therr posiion that cover for nuclear
damage 1n the HNS-Conventon would be inconsisient with other international conventions and would
create problems with respect to compulsory msurance and setting Ihmits of hability that would ensure
adequate compensation to vichms for nuclear damage Some of these Delegatons were also of the
opimion that inclusion of the excepted matters 1n the HNS-Convention could have the undesired effect
of pre-empting nattonal law on nuclear habrlity which utself might provide compensation at tevels that
exceed those 1n the HNS-Convention

The Delegations favounng inclusion of the excepted matters 1nto the Conventon remterated their
position and stressed that without cover of damage caused by these substances, the HNS-Convenuon
would be quite incomplete

The IMO-Conference decided, with a farrly broad majonty, that the HNS-Convenuon should not
apply to damage occumng dunng the mantome carnage of any radwactive matenals So, the total
exclusion alternative was chosen

The Conference, however, recogmsed that damage from excepted matters 1s a cause for sernous
concern and deserves further consideration 1n a nuclear hability regime  The Conference therefore
recommended, by the way of a Resolution®, that Member States of IMO and of the Internationai
Atomic Energy Agency should continue to work together in defimng and considering issues of
hability and compensaton for nuclear damage occurring dunng the transport of radioactive materials

8. Some Concluding Remarks

In the field of manume camage of radioactuve matenals, expenence has shown that senous
difficultzes are encountered when trying 10 obtain 1nsurance cover for the carniers’ hability Ths led
m 1971, to the adoption of a Convention relating to Cavil Liability 1n the Field of Mantime Camage
of Nuclear Material The purpose of that Convention 1s to channel hiability for nuclear damage to the
operator of the nuclear installabon hiable under the Pans or Vienma Convenuons The 1971

Convention can be regarded as remstatng the pnonty of nuclear law over mantime law in transport
cases

+  The text of this Resoluticn 1s reproduced m the Chapter “Texts” of thus Bullenn
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The fact that the IMO-Conference upheld the pnionty of nuclear law over mantime law for
mantime transport of nuclear substances already covered by the nuclear habiity Contventions can be
sard to be 1n ine with the “pnonty-principle” by which nuclear law covers nuclear damage

However, with regard to damage caused by nuclear substances not falling under the nuclear
hability Conventions (the excepted matters), the IMO-Conference can also be said to have upheld the
prionty of a nuclear liability regime to govern such damage One reason for thas was that the
Conference did not find 1t appropriate to regulate damage from excepted matters only with regard to
one¢ means of transport — mantume transport, rather, the problem should be addressed uader a nuclear
Liability regime whach would cover all forms of transport

The Comprehensive Nuclear Test-Ban Treaty (CTBT)*

On September 10, 1996, the United Nations General Assembly voted overwhelmingly to adopt
the Comprehensive Nuclear Test-Ban Treaty (CTBT) One hundred fifty-eight Member States,
wncluding all the nuclear-weapon States, voted i favour Only Incia, Libya and Bhutan voted against,
with Cuba, Lebanon, Mauntius, Syna and Tanzama abstaming The Treaty was signed at the opemung
of the 51st session of the General Assembly iIn New York on 24 September 1996 and by

1 October 1996 had been signed by 97 States

Long a poal of the mternational community, a CTBT was championed for years by the
Non-Ahigned Movement, while the nuclear-weapon States (NWS) blocked any senous negouations
Partly because progress on this tssue became a G-77 condition for the indefinite extension of the
Treaty on the Non-Proliferaton of Nuclear Weapons at 1ts Review and Extension Conference 1n 1995,
the NWS agreed to the seting up of a negotiating commuttee withun the Conference on Disarmament
(CD) in Geneva where senous negotiatons began n January 1994 Ambassador Jaap Ramaker,
Netherlands, charred the negotiations in therr final phase In this phase of the negotations, the NWS
and 1n particular the United States and France, after the latter completed 1ts last senies of tests, became
the dnving force for completion of the Treaty by the deadltne agreed upon at the NPT Extension
Conference Whte no State finds the Treaty an 1deal document, only India considers its flaws so great
that 1t has vowed never to sign it As India had blocked consensus, 1t was impossible for the CD to
forward the Treaty to the General Assembly Australia introduced the text as negotiated by the CD 1n
the General Assembly

Main Features of the Treaty
Structure

The Main Treaty, a forty-page document, 1s supplemented by a Protocol of equal length with
three parts setiing out details of the modahines for venfication of the Treaty Part I deals with the
International Monitoning System (IMS), Part 11 sets out the conditions for On-Site Inspections, and
Part Il bnefly descnibes Confidence-Bwlding Measures, which consist of voluntary notification of
large chemical explosions There are also two Annexes to the Protocol contaming the location of
momtoring stations for the IMS and the parameters for standard event screcmng by the International
Data Centre (IDC)

* This note was kindly prepared by Merle Opelz, Head of the Intemational Atormc Energy Agency Office
1n Geneva, The lext of the Treaty 1s reproduced 1n the Chapter “Texis” of thus Bullenin
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Basic Obliganons

The CTBT bans any nuclear weapon test explosion or any other nuclear explosion at any place
under junsdicuon or control of the States Parttes The scope of the ban was one of the most
controversial 1ssues of the negobations Until a very late stage m the negobations, Chuna wished 10
leave open the possibility for peaceful nuclear explosions, the United States only ralhed to the cause
of a zero yield ban 1n August 1995, India and many other non-aligned pations wished the scope 1o
extend to sophisticated non-explosive teshng technologies, which only the advanced countnes
pOssess

Orgamsanon

The Treaty establishes an orgamsanon (CTBTO) to ensure the implementation of 1ts provisions
mcluding venficauon measures The CTBTO includes a Conference of Siate Parties an Execunive
Council and a Techmcal Secretanat, which, wnter alia, 1s responsible for supervising the IMS and
operating the IDC The CTBTO will be located 11 Vienna, Ausina Some countnes wished Lo entrust
the IAEA with the venficaton of the Treaty, given the overlaps with venfying non-prohferanon
comuntments, but the tdea of an autonomous orgamsation, located in Vienna to facthitate cooperation
with IAEA, prevailed

Verification and Inspections

The Treaty’s verficaton regime includes the IMS composed of seismological, radionuchde,
hydro acoustic and nfra sound momtonng, consultabon and clanfication, on-site inspections, and
confidence-building measures It sets up an elaborate global momtonng system for the sole purpose of
detectng explosions only, not preparaiions for tests In the area of seismuc momtonng, an
expenmental network of stations developed over the last twenty years by a CD Group of Scienufic
Experts already exists, backed up by a prototype IDC 1n the United States The use of national
techmcal means (NTM) for detection 1s explicitly provided for The role of NTM 1n tnggerning on-site
mspecuons was a bone of contenton dunng the negotations Many non-ahgned States, and 1n
particular Iran, wished to rely only on the IMS, as only a few advanced countries have NTMs and they
could be used 10 harass certan developing countnes Requests for on-site inspecuons must be
approved by at least 30 affirmanve votes of members of the Treaty's 51-member Executive Council
The Executive Council must act wathin 96 hours of receiving a request for inspectuon The number of
votes required was increased at the insistence of China, 1n the last change made to the Chairman s
draft text just before 1t was presented to CD

Treaty Complance and Sanctions

The Treaty provides for measures to redress a siuation and 10 ensure comphance, including
sancuions winch the Conference may recommend to States Parues, and for settlement of disputes If
the Conference or Executive Council determunes that a case 1s of particular gravity, it can bnng the
1ssue to the attention of the United Nations

Amendments

Any State Party to the Treaty may propose an amendment to the Treaty, the Protocol or the
Annexes to the Protocol Amendments shall be considered by an Amendment Conference and shall be

adopted by a positive vote of a majonty of the States Parties with no State Party casting a negative
voie
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Entry into Force

The Treaty will enter nto force 180 days after the date of deposit of the instruments of
ratificabon by all States histed 1n Annex 2 to the Treaty (44 States members of the Conference on
Disarmament with nuclear power and/or research reactors as histed by the IAEA), but 1 no case
earlier than two years after its opeming for signature If the Treaty has not entered into force three
years after the date of the anmversary of 1ts opening for signature, a Conference of the States that have
already deposited therr instruments of ranficaton may convene annually 1o consider and decide by
consensus what measures consistent with international law may be undertaken to accelerate the
ratification process 1n order to facihitate the early entry into force of thus Treaty As the hsting of
States inchides the threshold States Indaa, Israel and Pakistan, India took senouws objection to this
Article as being contrary to the fundamental norms of international law, as 1t implied that obligafions
could be 1imposed on a State without 1ts consent Unless Incha changes 1ts position “never to sign this
uncqual Treaty,” the CTBT will never cater 1nto force 1n 1ts present form

Review

Ten years after entry into force, a Conference of the States Parties will be held to review the
operaticn and effectiveness of thus Treaty

Duration

The Treaty 1s of unlimited duration Each State Party has the nght to withdraw from the CTBT
if 1t decides that extraordinary events related to its subject matter have jeopardised its supreme
national interests

Depositary

The Secretary-General of the Umted Nations 1s the Depositary of the Treaty In this capacity 1t 1s
expected that he will convene the first meeting of a Preparatory Comumssion for the CTBTO
November 1n New York to launch the preparatory work that must be done establishing a Provisional
Technical Secretanat, budgetary matters, rules of procedure, host country agreement. From 1997, the
Preparatory Commussion will meet 1n Vienna.

&%

The adoption of the CTBT by the quasi-totality of United Nauons members has a symbohc value
that may help to push forward efforts to consolidate the non-proliferation regime and to begin the long
march towards nuclear disarmament The Treaty commitment not to carry out nuclear test explosions
by the NWS and Israel adds legal weight and stability to the de facto moratorium that has existed
since China announced 1ts last test in August 1996 Pakistan will not join the Treaty unless Incia
does, but atl threshold States will feel the mternational pressure not to test, whether or not they adhere
to the Treaty As several developing couninies have pointed out, the CTBT can also be seen as an
imnstrument for environmental protecion Even without entry into force, the Provisional Techmcal
Secretanat will be able to establish the procedures for the momtoring system, provided financial
backing 1s forth-comung Hopefully the Conference on Disarmament will recover from the blow to 1ts
credibility, dealt by the final phases of the CTBT negotiauons and the mabibity to achieve consensus
on this vital 1ssue, so that negotiations on the next step, the cut-off agreement, will be de-blocked
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Entry into Force of the Convention on Nuclear Safety (1996)

On 26 July 1996, after ratificabon by Mexico, the JAEA announced that the Convention on
Nuclear Safety had received the necessary number of ratificattons for 1t to come into force According
to Article 31 1, the Convention enters into force on the mnetieth day after the date of deposit of the
twenty second instrument of rauficanon, acceptance or approval, icluding the instruments of
seventeen States, each having at least one funciomng nuclear installanon  The Convention, therefore,
officially entered 1nto force on 24 October 1996

The primary objective of thus Convenuion 1s 1o achieve and maintain a lagh level of nuclear
safety Thus, it provides for a mechanism aimed at ensuring 1ts implementation once 1t Comes tnto
force This mechamism will take the form of meetngs of the Contracung Parues to be held on a
regular basis According to the terms of the Convention, a first preparatory meeung of the Contracung
Parties will be held six months after the date of 1t coming into force At these regular meetngs, the
official reports by the Parties on the steps taken 1n their countnies to meet their obligauons under the

Convention will be examined.

Convention on Nuclear Safety

List of signatures, ratification, acceptance, approval or accession

State Date of Signature Date of Deposit of Insrument  Entry into Force
Algena 20 September 1994

Argentina® 20 October 1994

Armema 22 September 1994

Austraha 20 September 1994

Austna 20 September 1994

Bangladesh 21 September 1995 21 September 1995 (accepted) 24 October 1996
Belgium®* 20 September 1994

Brazl* 20 September 1994

Bulgana* 20 September 1994 8 November 1995 (ratified) 24 October 1996
Canada* 20 September 1994 12 December 1995 (raufied) 24 October 1996
Chale 20 September 1994

China* 20 September 1994 9 Apnt 1996 (ratified) 24 October 1996
Croaha 10 April 1995 18 Apnil 1996 (approved) 24 October 1996
Cuba 20 September 1994

Czech Republic* 20 September 1994 18 September 1995 (approved) 24 October 1996
Denmark 20 September 1994

Egypt 20 September 1994

Finland* 20 September 1994 22 January 1996 (accepled) 24 October 1996
France* 20 September 1994 13 Sepiember 1995 (approved) 24 October 1996
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State Date of Signature Date of Deposit of Instrument  Entry into Force
Germany* 20 Sept and 5 Oct 1994

Ghana 6 July 1995

Greece 1 November 1994

Hungary* 20 September 1994 18 March 1996 (ratsfied) 24 October 1996
iceland 21 September 1995

India* 20 September 1994 (*)

Indonesia 20 September 1994

Ireland 20 September 1994 11 July 1996 (ratfied) 24 October 1996
Israel 22 September 1994

Italy 27 September 1994

Japan* 20 September 1994 12 May 1995 (accepted) 24 October 1996
Jordan 6 December 1994

Republic of Korea* 20 September 1994 19 September 1995 (ratified) 24 October 1996
Kazakstan 20 September 1996

Lebanon 7 March 1995 5 June 1996 (ratified) 24 October 1996
Lsthuana* 22 March 1995 12 June 1996 (raufied) 24 Ociober 1996
Luxembousg 20 September 1994

Mah 22 May 1995 13 May 1996 (ratified) 24 October 1996
Mextoo* 9 November 1994 26 July 1996 (ratified) 24 October 1996
Morocco 1 December 1994

Monaco 16 September 1996

Netherlands* 20 September 1994

Nicaragua 23 September 1994

Nigena 21 September 1994

Norway 21 September 1994 29 September 1994 (ratified) 24 Ociober 1996
Pakistan* 20 September 1994

Per 22 September 1994

Phihppines 14 October 1994

Poland 20 September 1994 14 June 1995 (ratified) 24 October 19296
Portugal 3 October 1994

Romania 20 September 1994 1 June 1995 (ratified) 24 October 1996
Russian Federation* 20 Scpiember 1994 12 July 1996 (accepted) 24 October 1996
Slovak Republic* 20 September 1994 7 March 1995 (raufied) 24 October 1996
Slovenia* 20 Septermber 1994

South Africa* 20 September 1994

Spain* 15 November 1994 4 July 1995 (ratified) 24 October 1996
Sudan 20 September 1994

Sweden* 20 September 1994 11 September 1995 (ratified) 24 October 1996
Switzertand* 31 October 1995 12 September 1996 (raufied) 11 December 1996
Syna 23 September 1994

Tumsia 20 September 1994

Turkey 20 September 1994 8 March 1995 (ratified) 24 October 1996
Ukraine* 20 September 1994

Unmited Kingdom* 20 September 1994 17 January 1996 (ratufied) 24 October 1996
United States* 20 September 1994

Urugnay 28 February 1996

* Indicates that the State bas at least one nuclear mstallatron which has achseved criscality 1n a reactor core

{*) Indrcates reservation/deciaration was deposited upon signature
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Comprehensive Nuclear Test Ban Treaty®

Preamble
The States Partics to this Treaty (hereinafier referred to as “the States Parties™),

Welcoming the mternational agreements and other positive measures of recent years m the field of
nuclear disarmament, including reductions 1n arsenals of nuclear weapons, as well as 1 the field of the
prevention of nuclear prohferation 1n all s aspects,

Underhnmng the importance of the full and prompt mmplementation of such agreements and measures,

Convinced that the present international situation provides an opportumty to take further effectrve
measures towards nuclear disarmament and agamnst the proliferation of nuclear weapons i all its
aspects, and declanng their mtention to take such measures,

Stressing therefore the need for continued systematic and progressive efforts to reduce nuclear weapons
globally, with the ulimate goal of eliminating those weapons, and of general and complete disarmament
under strict and effective international control,

Recogmzing that the cessation of all nuclear weapon test explosions and all other nuclear explosions,
by constraming the development and qualitative improvement of nuclear weapons and ending the
development of advanced new types of nuclear weapons, constitutes an effective measure of nuclear
disarmament and non-proliferation n all its aspects,

Further recogmzing that an end to all such nuclear explosions will thus constitute a meaningful step n
the realization of a systematic process to achieve nuclear disarmament,

Convinced that the most effective way to achieve an end to nuclear testing 1s through the conclusion of
a umversal and nternationally and effectively venfiable comprehensive nuclear test-ban treaty, which
has long been one of the highest prionty objectives of the mternational community n the field of
disarmament and non-prohiferation,

Notng the aspirations expressed by the Parties to the 1963 Treaty Banming Nuclear Weapon Tests in
the Atmosphere, iz Outer Space and Under Water to seek to achieve the discontinuance of all test
explosions of nuclear weapons for all time,

*  The Treaty was adopted by the Unted Nations General Assembly on 10 September 1996 For more nformation see
the note 1n the chapter enlitled Multilateral Agreements™ of this Bulletim  The Protocol to the Comprehensive
Nuclcar Test Ban Treaty and s Annexes 1 and 2 were not reproduced here due to thewr length The Protocol 1s
composed of three parts Part I The International Momtoring System and International Data Centre Functions
Part T On-Site Inspections and Part I Confidence Bulding Measures
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Noting also the views expressed that this Treaty could contribute to the protection of the environment

Affirmmg the purpose of attracting the adherence of all States to thus Trean and its objective 1o
contnbute effectively to the prevention of the proliferation of nuclear weapons 1n all 1ts aspects to the
process of nuclear disarmament and therefore to the enhancement of mtermational peace and secunty

Have agreed as follows

Article I Basic Obhgations

1 Each State Party undertakes not to carry out any nuclear weapon test explosion or any other nuclear
explosion, and to prolubit and prevent any such nuclear explosion at any place under its junsdiction or
control

2 Each State Party undertakes, furthermore, to refrain from causing, encouraging, or m any wan
pariicipating 1n the carrying out of any nuclear weapon test explosion or any other nuclear explosion

Article I The Organizafion
A General Provisions

1 The States Parties hereby establish the Comprehensive Nuclear Test-Ban Treaty Organization
(heremafier referred to as “the Orgamzation™) to achieve the object and purpose of this Treats to ensure
the implementation of its provisions, including those for nternational venfication of complance with it
and to provide a forum for consultation and cooperation among States Parties

2 All States Parties shall be members of the Orgamzation A State Party shall not be deprived of its
membership in the Organization

3 The seat of the Organization shall be Vienna, Republic of Austna

4 There are hereby established as organs of the Orgamzation the Conference of the States Parties the
Executive Council and the Techmcal Secretanat, which shall mclude the International Data Centre

5 Each State Party shall cooperate with the Orgamzation mn the exercise of its functions in accordance
with this Treaty States Parties shall consult, directly among themselves, or through the Organization or
other appropnate international procedures, mcliding procedures within the framework of the United
Nations and m accordance with its Charter, on any matter which may be rased relating to the object and
purpose, or the implementation of the provisions, of this Treaty

6 The Orgamzation shall conduct its venfication activities provided for under this Treary 1n the least
intrusive manner possible consistent with the timely and efficient accomphshment of their objectives It
shall request only the information and data necessary to fulfil its responsibilihies under this Treatn It
shall take every precaution to protect the confidentiality of mformation on civil and military activities
and facilities coming to 1ts knowledge 1n the implementation of this Treaty and, in particular shall abide
by the confidentality provisions set forth in this Treaty
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7 Each State Party shall treat as confidential and afford special handling to information and data that it
receives 1 confidence from the Orgamization i connection with the implementation of this Treaty It
shall treat such information and data exclusively in connection with 1ts nghts and obhgations under this
Treaty

8 The Orgamzation, as an independent body, shall seek to utilize existing expertise and facilities, as
appropriate, and to maximze cost efficiencies, through cooperative arrangements with other
international orgamzations such as the Intemational Atonmc Energy Agency Such arrangements,
excluding those of a mmnor and normal commercial and contractual nature, shall be set out in agreements
to be submutted to the Conference of the States Parties for approval

9 The costs of the activitics of the Orgamizatton shall be met annually by the States Parties m
accordance with the United Nations scale of assessments adjusted to take into account differences in
membership between the United Nations and the Orgamzation

10 Fmancial contnbutions of States Parhies to the Preparatory Commussion shall be deducted in an
appropnate way from their contnibutions to the regular budget

11 A member of the Orgamzation which 1s n arrears i the payment of 1ts assessed contribution to the
Orgamzation shall have no vote i the Orgamzation if the amount of 1ts arrears equals or exceeds the
amount of the contribution due from 1t for the preceding two full years The Conference of the States

Parties may, nevertheless, permut such a member to vote 1f it 1s satisfied that the failure to pay 1s due to
conditions beyond the control of the member

B The Conference of the States Parties

Composition, Procedures and Decision-making

12 The Conference of the States Parties (heremnafier referred to as “the Conference™) shall be composed
of all States Parties Each State Party shall have one representative in the Conference, who may be

accompamed by alternates and advisers

13 The mtial session of the Conference shall be convened by the Depositary no later than 30 days afier
the entry into force of this Treaty

14 The Conference shall meet m regular sessions, which shall be held annually, unless 1t decides
otherwise

15 A special session of the Conference shall be convened

(a) When decided by the Conference,

(b) When requested by the Executive Council, or

(c) When requested by any State Party and supported by a majority of the States Parties
The special session shall be convened no later than 30 days after the decision of the Conference, the
request of the Executive Council, or the attainment of the necessary support, unless specified otherwise

n the decision or request
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16 The Conference may also be convened m the form of an Amendment Conference, 1n accordance with
Article VII

17 The Conference may also be convened 1n the form of a Review Conference, in accordance with
Artcle VIII

18 Sessions shall take place at the seat of the Orgamization unless the Conference decides otherwise

19 The Conference shall adopt 1ts rules of procedure At the begmmng of each session, 1t shali elect its
President and such other officers as may be required They shall hold office until a new President and
other officers are elected at the next session
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21 Each Statc Party shall have one vote

22 The Conference shall take decisions on matters of procedure by a majontty of members present and
voting Decisions on matters of substance shall be taken as far as possible by consensus If consensus 1s
not attamable when an 1ssue comes up for decision, the President of the Conference shall defer any vote
for 24 hours and dunng this penod of deferment shall make every effort to facilitate achievement of
consensus, and shall report to the Conference before the end of this penod If consensus 1s not possible
at the end of 24 hours, the Conference shall take a decision by a two-thirds majority of members present
and voting unless spectfied otherwise m this Treaty When the 1ssue arnises as to whether the question 1s
one of substance or not, that question shall be treated as a matter of substance unless otherwise decided
by the majority required for decisions on matters of substance

23 When exercising its function under paragraph 26(k), the Conference shall take a decision to add amv
State to the hst of States contamned m Annex 1 to this Treaty i accordance with the procedure for
decisions on matters of substance set out mn paragraph 22 Notwithstanding paragraph 22, the
Conference shall take decisions on any other change to Annex 1 to this Treaty by consensus

Powers and Functions

24 The Conference shall be the principal organ of the Orgamization It shall consider anv questions

matters or 1ssues within the scope of this Treaty, including those relating to the powers and functions of
the Executive Council and the Techmical Secretanat, m accordance with this Treatv It mav make
recommendations and take decisions on any questions, matters or issues within the scope of this Treats
raised by a State Party or brought to its attention by the Executive Council

25 The Conference shall oversee the implementation of, and review comphance with, this Treaty and
act n order to promote its object and purpose It shall also oversee the activities of the Executive
Council and the Techmcal Secretanat and may 1ssue guidelines to erther of them for the exercise of their
functions

26 The Conference shall
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(a) Consider and adopt the report of the Orgamzation on the implementation of this Treaty and the
annual programme and budget of the Orgamzation, submutted by the Executive Council, as well as
consider other reports,

(b) Decide on the scale of financial contnbutions to be paid by States Parties in accordance with
paragraph 9,

(c) Elect the members of the Executive Council,

(d) Appomt the Director-General of the Techmical Secretanat (heremnafler referred to as “the
Director-General™),

(e) Consider and approve the rules of procedure of the Executive Council submutted by the latter,

(f) Consider and review scientific and technological developments that could affect the operation of
thus Treaty In this context, the Conference may direct the Director-General to establish a Scientific
Adwisory Board to enable lum or her, 1n the performance of hus or her functions, to render specialized
advice 1n areas of science and technology relevant to this Treaty to the Conference, to the Executive
Council, or to States Parties In that case, the Scientific Advisory Board shall be composed of
independent experts serving 1n therr mdividual capacity and appointed, in accordance with terms of
reference adopted by the Conference, on the basis of their expertise and expenence m the particular
scientific fields relevant to the implementation of this Treaty,

(g) Take the necessary measures to ensure comphance with thus Treaty and to redress and remedy
any situation that contravenes the provisions of this Treaty, in accordance with Article V,

(h) Consider and approve at its inthal session any draft agreements, arrangements, provisions,
procedures, operational manuals, guidelines and any other documents developed and recommended
by the Preparatory Commussion,

(1) Consider and approve agreements or arrangements negotiated by the Techmical Secretanat with
States Parties, other States and international orgamizahions fo be concluded by the Executive Council
on behalf of the Orgamization in accordance with paragraph 38 (h),

(5) Establish such subsidiary organs as it finds necessary for the exercise of its functions m
accordance with this Treaty, and

(k) Update Annex | to this Treaty, as appropnate, 1n accordance with paragraph 23

C The Executive Counail

Composition Procedures and Decision-making

27 The Executive Council shall consist of 51 members Each State Party shall have the nght,
accordance with the provisions of this Article, to serve on the Executive Council

28 Taking mto account the need for equitable geographical distnbution, the Executive Council shall
comprise

143



(a) Ten States Parties from Afnica,

(b) Seven States Parties from Eastern Europe,

{c) Nine States Parties from Latin Amenica and the Canbbean,

(d) Seven States Parties from the Middle East and South Asia,

(e) Ten States Parties from North Amenca and Western Europe, and

(f) Eight States Parties from South-East Asia, the Pacific and the Far East

All States 1n each of the above geographical regions are histed 1n Annex 1 to this Treaty Annex | to this
Treaty shall be updated, as appropriate, by the Conference n accordance with paragraphs 23 and 26(k)
It shall not be subject to amendments or changes under the procedures contained in Article VII

29 The members of the Executive Council shall be elected by the Conference In this connection, each
geographical region shall designate States Parties from that region for elechon as members of the
Executive Council as follows

(a) At least one-third of the seats allocated to each geographical region shall be filled, taking into
account political and secunty interests, by States Parties 1n that region designated on the basis of the
nuclear capabilities relevant to the Treaty as determined by mternational data as well as all or am of
the following indicative critena mn the order of pnorty determuned by each region

1 Number of momtonng facihbies of the Internafional Monitoring System,
u Expertise and expenence 11 momtonng technology, and
m Contribution 10 the annual budget of the Orgamzation,

(b) One of the seats allocated to each geographical region shall be filled on a rotational basis bv the
State Party that 1s first 1n the Enghsh alphabetical order among the States Parties in that region that
have not served as members of the Executive Council for the longest penod of time since becoming
States Parties or since their last term, whichever 1s shorter A State Party designated on this basis
may decide to forgo 1ts seat In that case, such a State Party shall submut a letter of renunciation to
the Director-General, and the seat shall be filled by the State Party following next-in-order according

to this sub-paragraph, and

(c) The remamng seats allocated to each geographical region shall be filled by States Parties
designated from among all the States Parties n that region by rotation or elections

30 Each member of the Executive Council shall have one representative on the Executive Council, who
may be accompanied by alternates and advisers

31 Each member of the Executive Council shall hold office from the end of the session of the

Conference at which that member 1s elected until the end of the second regular annual session of the
Conference thereafier, except that for the first election of the Executive Council, 26 members shall be
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elected to hold office until the end of the third regular annual session of the Conference, due regard being
paid to the established numencal proportions as described 1n paragraph 28

32 The Executive Council shall elaborate its rules of procedure and submit them to the Conference for
approval

33 The Executive Council shall elect its Chairman from among its members

34 The Executive Council shall meet for regular sessions Between regular sessions 1t shall meet as may
be required for the fulfilment of 1ts powers and functions

35 Each member of the Executive Council shall have one vote

36 The Executive Council shall take decisions on matters of procedure by a majonty of all its members

The Executtve Council shall take decisions on matters of substance by a two-thurds majority of all its
members unless specified otherwise m this Treaty When the 1ssue anses as to whether the question 1s
one of substance or not, that question shall be treated as a matter of substance unless otherwise decrded
by the majonty requred for decisions on matters of substance

Powers and Functions

37 The Executive Counct! shall be the executive organ of the Orgamzation It shall be responsible to the
Conference It shall carry out the powers and funchons entrusted to st 1 accordance with this Treaty In
so doing, it shall act in conformuty with the recommendations, decisions and guidehines of the Conference
and ensure their continuous and proper implementation

38 The Executive Council shall
(a) Promote effective implementation of, and comphance wrth, this Treaty,
{b) Supervise the activities of the Techmical Secretanat,

(c) Make recommendations as necessary to the Conference for consideration of further proposals for
promoting the object and purpose of this Treaty,

(d) Cooperate with the National Authonity of each State Party,

(e) Consider and submit to the Conference the draft annual programme and budget of the

Orgamzation, the draft report of the Orgamization on the implementation of this Treaty, the report on
the performance of its own actrviies and such other reports as it decms necessary or that the

Conference may request,

(f) Make arrangements for the sessions of the Conference, including the preparation of the draft
agenda,

{g) Examune proposals for changes, on matters of an admnstrative or techmical nature, to the
Protocol or the Annexes thereto, pursuant {o Article VII, and make recommendations fo the States

Parties regarding their adoption,
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(h) Conclude, subject to prior approval of the Conference, agreements or arrangements with States
Parties, other States and international orgamzations on behalf of the Orgamzation and supervise their
implementation, with the exception of agreements or arrangements referred to 1n sub-paragraph 1)

(1) Approve and supervisc the operation of agreements or arrangements relating to the implementation
of venfication activities with States Parties and other States, and

(1) Approve any new operational manuals and any changes to the existing operational manuals that
may be proposed by the Techmcal Secretanat

39 The Executive Council may request a special session of the Conference

40 The Executive Council shall

{a) Facilitate cooperation among States Parties, and between States Parties and the Techncal
Secretanat, relating to the implementation of this Treaty through information exchanges

(b) Facilitate consultation and clanfication among States Parties in accordance with Article IV and

(c) Receive, consider and take action on requests for, and reports on, on-site inspections 1
accordance with Article IV

41 The Executive Council shall consider any concern rmsed by a State Party about possible non-
comphance with this Treaty and abuse of the nghts established by thus Treaty In so doing the Executine
Council shail consult with the States Parties involved and, as appropnate, request a State Party to take
measures 10 redress the situation wrthin a specified tme To the extent that the Executive Council
considers further action to be necessary, 1t shall take, mnter alia, one or more of the following measures

(a) Noufy all States Parties of the 1ssue or matter,
(b) Bring the 1ssue or matter to the attention of the Conference,

{c) Make recommendations to the Conference or take action, as appropnate, regarding measures to
redress the situation and to ensure comphance 1 accordance with Article V

D The Techmcal Secretanat

42 The Techmcal Secretanat shall assist States Parties i the mplementation of this Treatn The
Technical Secretanat shall assist the Conference and the Executive Council n the performance of their
functions The Technical Secretanat shall carry out the venfication and other functions entrusted to 1t by
this Treaty, as well as those functions delegated to 1t by the Conference or the Executive Council in

accordance with this Treaty The Techmecal Secretanat shall include, as an integra! part, the Intemational
Data Centre

43 The functions of the Techmcal Secretanat with regard to venficahion of comphance with this Trean
shall, m accordance with Article TV and the Protocol, nclude mter aha

(a) Bemg responsible for supervising and coordmating the operation of the International Monmitoring
System,
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(b) Operating the Inicrmational Data Centre,
(c) Routinely recerving, processing, analysing and reporting on International Momitormg System data,

(d) Providing technical assistance i, and support for, the mstallation and operation of monttoring
stations,

(e} Assisting the Executive Council 1n facilitating consultation and clanfication among States Parties,

() Recerving requests for on-site mspections and processing them, facilitating Executive Council
consideration of such requests, carrying out the preparations for, and providing techmical support
dunng, the conduct of on-site inspections, and reporting to the Executive Council,

(g) Negotiating agrecments or arrangements with States Parties, other States and nternational
orgamzations and concluding, subject to prior approval by the Executive Council, any such
agreements or arrangements relating to venfication activities with States Parties or other States, and

(h) Assisting the States Parties through their National Authorities on other 1ssues of venfication
under this Treaty

44 The Techmcal Secretanat shall develop and mamtam, subject to approval by the Executive Council,
operational manuals to gwide the operation of the vanous components of the venfication regime, n
accordance with Article IV and the Protocol These manuals shall not constitute wtegral parts of this
Treaty or the Protocol and may be changed by the Techmical Secretanat subject to approval by the
Executive Council The Techmcal Secretanat shall promptly inform the States Parties of any changes mn
the operational manuals

45 The functions of the Techmcal Secretanat with respect to admimstrative matters shall mclude

(a) Preparing and submitting to the Executive Council the draft programme and budget of the
Orgamzation,

{b) Prepaning and submutting to the Executive Council the draft report of the Organization on the
implementation of this Treaty and such other reports as the Conference or the Executive Council may
request,

(c) Providing adrnumstrative and techmcal support to the Conference, the Executive Council and
other subsidiary organs,

(d) Addressing and receiving commumcations on behalf of the Orgamzation relating to the
mmplementation of this Treaty, and

(e) Carrying out the admumstrative responsibiliies related to any agreements between the
Orgamzation and other international orgamzations

46 All requests and notifications by States Parties to the Orgamization shall be transmitted through their
National Authories to the Director-General Requests and notifications shall be m one of the official

147




languages of this Treaty In response the Director-General shall use the language of the transmutted
request or notification

47 With respect to the responsibilities of the Techmcal Secretanat for prepanng and submutting to the
Executive Council the draft programme and budget of the Orgamzation, the Technical Secretanat shall
determunc and mauntain a clear accounting of all costs for each facility established as part of the
Intenational Monitoning System Simlar treatment m the draft programme and budget shall be accorded
to all other activities of the Orgamzation

48 The Techmcal Secrctanat shall promptly inform the Executive Council of any problems that have
ansen with regard to the discharge of its functions that have come to its notice in the performance of 1ts
activities and that 1t has been unable to resolve through consultations with the State Party concerned

49 The Techrucal Secretanat shall compnse a Director-General, who shall be its head and chief
admmustrative officer, and such scientfic, techmcal and other personnel as mav be requred The
Director-General shall be appomted by the Conference upon the recommendation of the Executine
Council for a term of four years, renewable for one further term, but not thereafter The first Director-
General shall be appomted by the Conference at its mutal session upon the recommendation of the
Preparators Commuission

50 The Darector-General shall be responsible to the Conference and the Executive Counci! for the
appomntment of the staff and for the orgamzation and functioning of the Techmical Secretariat The
paramount consideration n the employment of the staff and n the determunation of the conditions of
service shall be the necessity of securing the nghest standards of professional expertise, expenence

efficiency, competence and integrity Only citizens of States Parties shall serve as the Director-General

as mspectors or as members of the professional and clencal staff Due regard shall be paid to the
importance of recruiting the staff on as wide a geographical basis as possible Recruitment shall be
guided by the pninciple that the staff shall be kept to the mimmum necessary for the proper discharge of
the responsibilines of the Techmcal Secretanat

51 The Darector-General may, as appropnate, after consultation with the Executive Council establish
temporary working groups of scientific experts to provide recommendations on specific 1ssues

52 In the performance of thetr duties, the Director-General, the mspectors, the inspection assistants and
the members of the staff shall not seek or receive mstructions from any Government or from ansy other
source external to the Orgamization They shall refrain from any action that might reflect adverselv on
their positions as mternatonal officers responsible only to the Orgamzation The Director-General shall
assume responsibility for the activities of an mnspection team

53 Each State Party shall respect the exclusively intemational character of the responsibihties of the

Director-General, the inspectors, the inspection assistants and the members of the staff and shall not seek
to mfluence them n the discharge of their responsibilities

148



E Priwvileges and Immumties

54 The Orgamzation shall enjoy on the terntory and in any other place under the junsdiction or control
of a State Party such legal capacity and such privileges and immumnities as are necessary for the exercise
of its functions

55 Delegates of States Parties, together with their alternates and adwvisers, representatives of members
clected to the Executive Council, together with their altemates and adwvisers, the Director-General, the
mspectors, the mspectron assistants and the members of the staff of the Orgamzation shall enjoy such
privileges and immumities as are necessary i the independent exercise of therr functions in connection
with the Orgamzation

56 The legal capacity, privileges and mmumties referred to 1n this Article shall be defined i
agreements between the Orgamization and the States Parties as well as m an agreement between the
Orgamzation and the State i which the Organtzation 1s scated Such agreements shall be considered and
approved 1n accordance with paragraph 26 (h) and (1)

57 Notwithstanding paragraphs 54 and 55, the privileges and mmumties enjoyed by the Director-
General, the nspectors, the mspection assistants and the members of the staff of the Techmcal
Secretanat duning the conduct of venfication activities shall be those set forth in the Protocol

Araicle 111 Nafional Implementation Measures

I Each State Party shall, in accordance with its constitutional processes, take any necessary measures
to implement its obhgations under this Treaty In particular, it shall take any necessary measures

{a) To prolubst natural and legal persons anywhere on its termtory or m any other place under ns
Junsdiction as recogmized by mternational law from undertakang any activity prohibited to a State
Party under thus Treaty,

(b) To prohibit natural and legal persons from undertakmg any such activity anywhere under tts
control, and

{c) To prohibit, 1 conformuty with international law, natural persons possessing its nationality from
undertaking any such activity anywhere

2 Each State Party shall cooperate with other States Parties and afford the appropnate form of legal
asststance to facirtate the implementation of the obhigations under paragraph 1

3 Each State Party shall inform the Orgamzation of the measures taken pursuant to this Article
4 In order to fulfil its obligations under the Treaty, each State Party shall designate or set up a National
Authority and shall so mform the Orgamzation upon entry mto force of the Treaty for it The National

Authonity shall serve as the national focal pomt for haison with the Orgamization and with other States
Parties
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Article IV Verification
A. General Provisions

1 In order to venfy comphance with this Treaty, a venfication regime shall be estabhished consisting of
the following clements

(a) An Intermational Monstoring System,
(b) Consultation and clanfication,

(c) On-site mspections, and

(d) Confidence-building measures

At entry mto force of this Treaty, the venfication regime shall be capable of meeting the venfication
requirements of thus Treaty

2 Venfication achvities shall be based on objective mformation, shall be lmted to the subject matter of
this Treaty, and shall be carried out on the basis of full respect for the sovereignty of States Parties and
m the least ntrusive manner possible consistent with the effective and timely accomphshment of their
objectives Each State Party shall refran from any abuse of the nght of venfication

3 Each State Party undertakes m accordance with this Treaty to cooperate, through s Natonal
Authority established pursuant to Article 111, paragraph 4, with the Orgamzation and with other States
Parties to facilitate the venfication of comphance with this Treaty by, inter alia

(a) Establishing the necessary facilities to participate in these venficatton measures and establishing
the necessary communication,

{b) Providing data obtained from national stations that are part of the Intermnational Monttoring
System,

(c) Participating, as appropnate, in a consultahon and clanfication process,
{d) Permrtting the conduct of on-site mspections, and
(e) Participating, as appropnate, in confidence-buildmg measures

4 All States Parties, irrespective of their techmical and financial capabiliies, shall enjos the equal night
of venficahon and assume the equal obligahion to accept venficabion

5 For the purposes of this Treaty, no State Party shall be precluded from using mformation obtamned b
national techmcal means of venficabon 1 a manner consistent with generally recogmzed principles of
mternational law, mcluding that of respect for the sovereignty of States
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6 Without prejudice to the nght of States Parties to protect sensitive installations, activities or locations
not related to this Treaty, States Parties shall not mterfere with elements of the venfication regime of this
Treaty or with national techmical means of venfication operating in accordance wrth paragraph 5

7 Each State Party shall have the nght to take measures to protect sensiive installations and to prevent
disclosure of confidential informatron and data not related to this Treaty

8 Morcover, all necessary measures shall be taken to protect the confidentrahity of any information
related to cvil and mubitary activiies and faciirties obtained during venfication activities

9 Subject to paragraph 8, mformahon obtained by the Orgamzation through the venfication regime
established by this Treaty shall be made available to alt States Parties in accordance with the relevant
provistons of this Treaty and the Protocol

10 The provisions of thus Treaty shall not be interpreted as restricting the mmternational exchange of data
for scientific-purposes

11 Each State Party undertakes to cooperate with the Organization and with other States Parties in the
mmprovement of the venfication regime, and m the examination of the venficanion potential of additional
monitoring technologees such as electromagnetic pulse monitoring or satetlite monttoning, with a view to
developing, when appropriate, spectfic measures to enhance the efficient and cost-effective venfication of
thes Treaty Such measures shall, when agreed, be mcorporated m existing provisions i this Treaty, the
Protocol or as additional sectrons of the Protocol, 1n accordance with Article VII, or, if appropniate, be
reflected i the operational manuals i accordance with Article II, paragraph 44

12 The States Parties undertake to promote cooperation among themselves to facihitate and participate
mn the fullest possible exchange relating to technologies used i the venfication of this Treaty in order to
enable all States Parties to strengthen therr national mmplementation of venfication measures and fo
benefit from the apphcation of such technologies for peacefu} purposes

13 The provisions of thus Treaty shall be umplemented i a manner which avoids hampering the
economic and technological development of the States Parties for further development of the apphcation

of atomic energy for peaceful purposes

Verification Responsibilities of the Techrmical Secretariat

14 In dischargmg 1ts responsibiities 1n the area of venfication specified in this Treaty and the Protocol,
1n cooperation with the States Parties the Techrucal Secretanat shall, for the purpose of this Treaty

(a) Make arrangements to receive and distnbute data and reporting products relevant to the
venfication of this Treaty n accordance with 1ts provisions, and to maintain a giobal communications
infrastructure appropnate to this task,

(b) Routinely through its mternational Data Centre, which shall m prmciple be the focal pomt withm
the Techmcat Secretanat for data storage and data processing

1 Recerve and mutsate requests for data from the International Momtoring System,
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1t Receive data, as appropnate, resulting from the process of consuitanon and clanficauon, from
on-site mspections and from confidence-bmlding measures, and

11 Recerve other relevant data from States Parties and international orgamzations in accordance
with this Treaty and the Protocol,

(c) Supervise, coordmate and ensure the operation of the International Momitoring Svstern and its
component clements, and of the Intermational Data Centre, m accordance with the relevant
operational manuais,

(d) Routinely process, analyse and report on International Monstoning System data according to
agreed procedures so as to permii the effechve international venficabon of this Treaty and to
contnbute to the carly resolution of compliance concerns,

{e) Make avaiiable ail data, both raw and processed, and any reporting products, to all States Parties

each State Party taking respomsibility for the use of lnternational Momtonng System data in
accordance with Article 11, paragraph 7, and with paragraphs 8 and 13 of this Article

(f) Provide to ali States Parties equal, open, converuent and timely access to all stored data

(&) Store all data, both raw and processed, and reporting products,

(h) Coordinate and facilitate requests for addsonal data from the Intemational Momtoring System

{1} Coordinate requests for additional data from one State Party to another State Party

() Provide techmcal assistance n, and support for, the installaton and operation of monitonng

facilitses and respective communication means, where such assistance and support are required by the
State concemed,

(k) Make available to any State Party, upon its request, techmques utihized by the Technical
Secretaniat and its Intemattonal Data Centre m compiling, stonng, processmg, analvsing and
reporting on data from the venfication regime, and

(1) Monitor, assess and report on the overall performance of the International Monitoring Syvstem and
of the International Data Centre

15 The agreed procedures to be used by the Techmcal Secretanat n discharging the verification
responsibilities referred to in paragraph 14 and detailed m the Protocol shall be claborated in the relevant
operational manuals

B. The International Monitoning System
16 The Intermational Monstormng System shall compnse facimies for seismological momtonng

radionuchide montoring wmcluding certified laboratones, hydroacoustic monitoring, infrasound

moniforing, and respective means of commumcanon, and shall be supported by the Intemational Data
Centre of the Techmcal Secretanat
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17 The Internanonal Momtonng Sysiem shall be placed under the authonty of the Techmcal
Secretanat  All momitoring facilities of the International Momtoring System shall be owned and
operated by the States hosting or otherwise taking responsibility for them in accordance with the
Protocol

i8 Each State Party shail have the nght to partcipate 1n the internatronal exchange of data and to
have access to all data made available to the Intermational Data Centre Each State Party shall
cooperate with the Internatonal Data Centre through 1ts National Authorty

Funding the International Monitoring System

19 For facihities incorporated mnto the International Momtoring System and specified in Tables 1-A, 2-
A, 3 and 4 of Annex 1 to the Protocol, and for therr functioning, to the extent that such facilities are
agreed by the relevant State and the Orgamzation to provide data to the International Data Centre in
accordance with the techmcal requirements of the Protocol and relevant operational manuals, the
Orgamzation, as specified in agreements or arrangements pursuant to Part I, paragraph 4 of the
Protocol, shall meet the costs of

(a) Establishing any new facihities and upgrading existing facihities, unless the State responsible for
such facilities meets these costs itself,

(b) Operating and mamtaining International Monitoning System facilities, including facility physical
security if appropnate, and apphication of agreed data authentication procedures,

(c) Transmitting International Monstoring System data (raw or processed) to the Intemational Data
Centre by the most direct and cost-cffective means available, including, if necessary, via appropnate
commumecations nodes, from monttonng stations, laboratories, analytical facilsties or from national
data centres, or such data (including samples where appropnate) to laboratory and analytical
facilities from momtonng stations, and
(d) Analysing samples on behalf of the Orgamzation
20 For auxihary network seismic stations specified in Table 1-B of Annex 1 to the Protocol the
Orgamization, as specified n agrecments or arrangements pursuant to Part [, paragraph 4 of the
Protocol, shall meet the costs only of
(a) Transmutting data to the International Data Centre,
(b} Authenticating data from such stations,

(c) Upgrading stations to the required techmcal standard, unless the State responsible for such
faciliies meets these costs itself,

(d) If necessary, establishing new stahions for the purposes of this Treaty where no appropnate
facihities currently exist, unless the State responsible for such facilities meets these costs itself, and

(e) Any other costs related to the provision of data required by the Orgamzation as specified m the
relevant operational manuals
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21 The Organization shall also meet the cost of provision to each State Party of its requested sefection
from the standard range of International Data Centre reporting products and services, as specified n
Part I, Section F of the Protocol The cost of preparation and transmission of any additional data or
products shall be met by the requesting State Party

22 The agreements or, if appropnate, arrangements concluded with States Parties or States hosting or
otherwise taking responsibility for faciites of the International Momitoring Ssvstem shall contain
provissons for meeting these costs Such provisions may include modalities whereby a State Party meets
any of the costs referred to m paragraphs 19 (a) and 20 (c)} and (d) for faciliies which 1t hosts or for
which 1t 1s responsible, and 1s compensated by an appropnate reductton m its assessed financial
contribution to the Orgamzation Such a reduction shall not exceed 50 per cent of the annual assessed
financial contnbution of a State Party, but may be spread over successtve years A State Party man
share such a reduction with another State Party by agreement or arrangement between themselves and
with the concurrence of the Executive Council The agreements or arrangements referred to n thus
paragraph shall be approved 1n accordance with Article 11, paragraphs 26 (h) and 38 (1)

Changes to the International Momtoring System

23 Any measures referred to in paragraph 11 affecting the International Monitoring Syvstem by means
of addmion or deleton of a momtonng technology shall, when agreed, be incorporated into this Treats
and the Protocol pursuant to Article VII, paragraphs 1 to 6

24 The followng changes to the International Monrtoring System, subject to the agreement of those
States directly affected, shall be regarded as matters of an administrative or techmical nature pursuant to
Article VIl paragraphs 7 and 8

(a) Changes to the number of facilities specified in the Protocol for a given momtonng technology
and

(b) Changes to other details for particular facilities as reflected in the Tables of Annex | to the
Protocol (including, inter alia, State responsible for the facility, location, name of facilits tvpe of
facility, and attnbution of a facility between the primary and auxaliany seismic networks)

If the Exccutive Council recommends, pursuant to Article VII, paragraph 8(d), that such changes be
adopted, 1t shall as a rule also recommend pursvant to Article VII, paragraph 8(g), that such changes
enter mto force upon nottfication by the Drrector-General of their approval

25 The Dnrector-General, in submiutting to the Executive Council and States Parties information and
evaluation m accordance with Article VII, paragraph 8(b), shall include 1n the case of anv proposal made
pursuant to paragraph 24

(a) A techmcal evaluation of the proposal,
(b) A statement on the admumstrative and financial impact of the proposal, and

(c) A report on consultations with States directly affected by the proposal, including indication of
their agreement
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Temporary Arrangements

26 In cases of sigmificant or rretnevable breakdown of a monitoring facility specified m the Tables of
Annex | to the Protocol, or m order to cover other temporary reductions of monitoring coverage, the
Director-General shall, m consultation and agreement with those States directly affected, and with the
approval of the Executive Council, imitiate temporary arrangements of no more than one year's duration,
renewable if necessary by agreement of the Executtve Council and of the States directly affected for
another year Such arrangements shall not cause the number of operational facilities of the International
Momtoring System to exceed the number specified for the reievant network, shaii meet as far as possibie
the techmical and operational requirements specified m the operational manual for the relevant network,

and shall be conducted within the budget of the Orgamzation The Director-General shall furthermore
take steps to rectify the situation and make proposals for its permanent resolution The Director-General

chall nnhfv all Statec Parties of any decision taken pursuant to thie rmmofanh

Cooperanon Nanonal Facilities

27 States Parties may also separately establish cooperative arrangements with the Orgamzatron, n order
to make available to the International Data Centre supplementary data from national momtoring stations
that are not formally part of the International Montonng System

28 Such cooperative arrangements may be established as follows

(a) Upon request by a State Party, and at the expense of that State, the Technrcal Secretanat shall take
the steps required to certify that a given monitonng facility meets the techmical and operational
requirements specified m the relevant operational manuals for an International Momtoring System

facility, and make arransements for the authentication of s data Subiect to the asreement of the

ALY ARG aiigiind Ridhr falagdsuiipiwaass’ aFRALT W aas Al o tie vt e e

Executlve Council, the Technical Secretanat shall then formally designate such a facthty as a
cooperating national facility The Technical Secretanat shall take the steps required to revahdate its
certification as appropniate,

{b) The Techmcal Secretanat shall mamntam a current hist of cooperating natonal facihties and shall
distribute 1t {0 all States Parties, and

(c) The Intemational Data Centre shall call upon data from cooperating national facilities, if so requested
by a State Party, for the purposes of faciiitating consuitation and clanfication and the consideration of
on-site mspection requests, data transnussion costs being borne by that State Party

The conditions under which supplementary data from such facthties are made available, and under which

the Internaticnal Data Centre may request further or expedited reporting, or clanfications, shall be

elaborated 1n the operational manual for the respective monitonng network

C Consultation and Clanfication

155



an A Ci_a. Alocd cm o [, N, o i Lms e dbne Qoo te D,—te
JU A OSldIC rd.[ly umal 1IeCeives a lu.]ut:bl. pulbudﬂl io palagiapi L7 uuu..uv Uil allJuict O rarty

shall prowvide the clanfication to the requesting State Party as soon as possible, but in anv case no later
than 48 hours after the request The requesting and requested States Parties mav keep the Executive
Council and the Darector-General informed of the request and the response

31 A State Party shall have the nght to request the Director-General to assist in clanfying anv matter
which may cause concern about possible non-comphance with the basic obhgations of this Trean The
Director-General shall provide appropnate information m the possession of the Techmical Secretanat
relevant 10 such a concem The Director-General shall inform the Executive Council of the request and
of the informaton provided 1n response, if so requested by the requesting State Party

32 A State Party shall have the nght to request the Executive Council to obtain clanfication from
another State Party on any matter which may cause concern about possible non-comphance with the

LR T

basic obligations of thus Treaty In such a case, the foliowmng shaii apply

{a) The Executive Council shall forward the request for clanfication to the requested State Party through
the Director-General no later than 24 hours after its recespt,

(b) The requested State Party shall provide the clanfication to the Executive Council as soon as possible
but i anv case no later than 48 hours after receipt of the request,

(c) The Executive Council shall take note of the clanficathon and forward it to the requesting State Party
no later than 24 hours after its receipt,

(d) If the requesting State Party deems the clanfication to be madequate, it shall have the nght to
request the Executive Council to obtan further clanfication from the requested State Parts

The Executive Councdl shall inform without delay all other States Parties about amy request for
clanfication pursuant to thas paragraph as well as any respoase provided by the requested State Party

33 If the requesting State Party considers the clanfication obtained under paragraph 32(d) to be
unsatisfactory, it shall have the nght to request a meeting of the Executive Council in which States
Parties mvolved that are not members of the Executive Council shall be entitled to take part At such a
meeting, the Executive Council shall consider the matter and may recommend any measure 1n
accordance with Article V

D On-Site Inspections

Request for an On-Sute Inspection

34 Each State Party has the nght to request an on-site mspection i accordance with the provisions of
this Article and Part 1T of the Protocol in the termitory or i any other place under the junsdiction or
control of any State Party, or m any area beyond the junsdiction or control of any State

35 The sole purpose of an on-site mspection shall be to clanfy whether a nuclear weapon test explosion

or any other nuclear explosion has been camed out 1 violation of Aricle 1 and, to the extent possible 1o
gather any facts which mught assist m 1dentifying any possible violator
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36 The requesting State Party shall be under the obligation to keep the on-site mspection request within
the scope of tlus Treaty and to provide 1n the request information m accordance with paragraph 37 The
requesting State Party shall refrain from unfounded or abusive mspection requests

37 The on-site mspection request shall be based on information collected by the International
Monitoring System, on any relevant techmcal information obtamed by national techmical means of
verification 1n a manner consistent with generally recogmzed pninciples of intemational law, or on a
combmation thereof The request shall contain iformation pursuant to Part 1I, paragraph 41 of the
Protocol

38 The requesting State Party shall present the on-site inspection request to the Executive Council and
at the same time to the Director-General for the latter to begin immediate processing

Foliow-up After Submission of an On-Site Inspection Request

39 The Executive Council shall begin its consideration immediately upon receipt of the on-site
mspection request

40 The Director-General, after receiving the on-site mspection request, shall acknowledge receipt of the
request to the requesting State Party within two hours and communicate the request to the State Party
sought to be mnspected within six hours The Director-General shall ascertain that the request meets the
requurements spectfied in Part II, paragraph 41 of the Protocol, and, if necessary, shall assist the
requesting State Party i filing the request accordingly, and shall commumicate the request to the
Executive Council and to all other States Parties within 24 hours

41 When the on-site mspection request fulfils the requirements, the Techmical Secretanat shall begin
preparations for the on-site inspection without delay

42 The Director-General, upon receipt of an on-site mspection request referrng to an mspection arca
under the junsdiction or control of a State Party, shall immediately seck clanfication from the State
Party sought to be inspected mn order to clanfy and resolve the concem raised m the request

43 A State Party that receives a request for clanfication pursuant to paragraph 42 shall provide the
Director-General with explanations and with other relevant information available as soon as possible,
but no later than 72 hours after receipt of the request for clanfication

44 The Dwector-General, before the Executive Council takes a decision on the on-site mspection
request, shall transmit immedhately to the Executive Council any additional information available from
the Intemational Monttoring System or provided by any State Party on the event specified m the request,
mchiding any clanfication provided pursuant to paragraphs 42 and 43, as well as any other mformation
from within the Techmcal Secretanat that the Director-General deems relevant or that s requested by
the Executive Council

45 Unless the requesting State Party considers the concern raised m the on-site mspection request to be

resolved and withdraws the reguest, the Executive Council shall take a decision on the request
accordance with paragraph 46
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Executive Council Decisions

46 The Executive Council shall take a decision on the on-sitc nspection request no later than 96 hours
after receipt of the request from the requesting State Party The decision to approve the on-site
inspection shall be made by at least 30 affirmative votes of members of the Executive Council If the
Executive Council does not approve the mspection, preparations shall be stopped and no further action
on the request shall be taken

47 No later than 25 days after the approval of the on-site inspection n accordance with paragraph 46

the mnspection team shall transmut to the Executive Council, through the Director-General a progress
nspection report The continuation of the nspection shall be considered approved unless the Executive
Councit, no later than 72 hours after receipt of the progress mspection report, decides by a majonts of
all s members not to continue the inspection If the Executive Council decides not to continue the
mspection, the mspectson shall be termunated, and the mspection team shall leave the inspection area and

the terntory of the inspected State Party as soon as possible n accordance wath Part 11, paragraphs 109
and 110 of the Protocol

438 In the course of the on-site mspection, the nspection team may submut to the Executive Council

through the Director-General, a proposal to conduct dniling The Executive Council shall take a decision
on such a proposal no later than 72 hours after receipt of the proposal The decision to approve drilling
shall be made by a majonty of all members of the Executive Council

49 The inspection team may request the Executive Council, through the Director-General to extend the
mspection duration by a maximum of 70 days beyond the 60-day time-frame specified in Part 11

paragraph 4 of the Protocol, if the mspection team considers such an extension essential to enable it to
fulfil its mandate The inspection team shail indrcate i 1ts request which of the activities and techniques
histed in Part 11, paragraph 69 of the Protocol 1t intends to carry out dunng the extension penod The
Executive Council shall take a decision on the extension request no later than 72 hours after receipt of
the request The decision to approve an extension of the inspection duration shall be made by a majonts
of all members of the Executive Council

50 Any time following the approval of the continuation of the on-site mspection m accordance with
paragraph 47, the inspection team may submit to the Executive Council, through the Director-General a
recommendation to termunate the mspection Such a recommendation shall be considered approved
unless the Executive Council, no later than 72 hours after recaipt of the recommendation decides by a
two-thirds majority of all its members not to approve the ternmunation of the mspection In case of
termunation of the inspection, the inspection team shall leave the mspection area and the terntors of the

inspected State Party as soon as possible m accordance with Part I1, paragraphs 109 and 110 of the
Protocol

51 The requesting State Party and the State Party sought to be mspected mav participate mn the
debiberations of the Executive Council on the on-site mspection request without voting The requesting

State Party and the inspected State Party may also participate without voting m anv subsequent
deliberations of the Executive Council related to the mspection

52 The Drrector-General shall notify all States Parties withun 24 hours about anmy decision by and

reports, proposals, requests and recommendations to the Executive Council pursuant to paragraphs 46 to
50
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Follow-up After Execunive Council Approval of an On-Site Inspection

53 An on-site mspection approved by the Executive Council shall be conducted without delay by an
mspection team designated by the Director-General and i accordance with the provisions of thus Treaty
and the Protocol The inspection team shall arnve at the point of entry no later than six days followmg
the receipt by the Executive Council of the on-site mspection request from the requesting State Party

54 The Director-General shall 1ssue an inspection mandate for the conduct of the on-site mnspection The
inspection mandate shalt contain the information specified i Part I, paragraph 42 of the Protocol

55 The Director-General shall notify the inspected State Party of the inspectior no less than 24 hours
before the planned arnival of the inspection team at the pomt of entry, m accordance with Part II,
paragraph 43 of the Protocol

The Conduct of an On-Site Inspection

56 Each State Party shall permut the Organization to conduct an on-site mspection on 1is terntory or at
places under 1its junsdiction or control in accordance with the provisions of this Treaty and the Protocol
However, no State Party shall have to accept simultaneous on-site mnspections on 1ts terrntory or at
places under its junsdiction or control

57 In accordance with the provisions of this Treaty and the Protocol, the inspected State Party shall
have

(a) The nght and the obligation to make every reasonable effort to demonstrate 1ts comphance with this
Treaty and, to this end, to enable the imspection team to fulfil its mandate,

(b) The nght to take measures 1t deems necessary to protect national security mterests and to prevent
disclosure of confidential information not related to the purpose of the mspection,

(c) The obligation to provide access within the mspection area for the sole purpose of determuning facis
relevant to the purpose of the mspection, taking into account sub-paragraph (b) and any constitutional
obligations it may have with regard to propnetary nghts or searches and seizures,

(d) The obhgation not to invoke this paragraph or Part 11, paragraph 88 of the Protocol to conceal any
wiolation of its obligations under Article I, and

(e) The obligation not to mmpede the abihity of the inspection team to move within the inspection area
and to carry out inspection activities in accordance wrth this Treaty and the Protocol

Access, 1n the context of an on-site inspection, means both the physical access of the mspection team
and the inspection equipment to, and the conduct of mspection activities within, the inspection area

58 The on-site inspection shall be conducted m the least intrusive manner possible, consistent with the
efficient and timely accomplishment of the inspection mandate, and 1n accordance with the procedures
set forth 1n the Protocol Wherever possible, the mspection team shall begin with the least mtrusive
procedures and then proceed to more intrusive procedures only as it deems necessary to collect
sufficient information to clanfy the concern about possible mon-compliance with this Treaty The
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mspectors shall seek only the mformation and data necessary for the purpose of the inspection and shall
seck to mummze mnterference with normal operations of the inspected State Party

59 The nspected State Party shall assist the inspection team throughout the on-site inspection and
facilitate s task

60 If the mspected State Party, acting in accordance with Part I1, paragraphs 86 to 96 of the Protocol

restricts access within the mspection area, 1t shall make every reasonable effort in consultations with the
inspechon team to demonstrate through alterative means ts comphance with this Treats

Observer

61 With regard to an observer, the followmg shall apply

(a) The requesting State Party, subject to the agreement of the mnspected State Partyv, may send a
representative, who shall be a national exther of the requesting State Party or of a thurd State Parts to
observe the conduct of the on-site mnspection,

{b) The mspected State Party shall notify its acceptance or non-acceptance of the proposed observer to
the Director-General withun 12 hours after approval of the on-site inspection by the Executive Council

(c) In case of acceptance, the inspected State Party shall grant access to the observer in accordance with
the Protocol,

(d) The mspected State Party shall, as a rule, accept the proposed observer, but 1if the inspected State
Party exercises a refusal, that fact shall be recorded m the mspection report

There shall be no more than three observers from an aggregate of requesting States Parties
Reports of an On-Site Inspection

62 Inspection reports shall contamn

(a) A description of the activites conducted by the mspection team,

(b) The factual findings of the nspection team relevant to the purpose of the mspection,
{c) An account of the cooperation granted dunng the on-site mspection,

(d) A factual description of the extent of the access granted, including the altemative means provided to
the team, duning the on-sit¢ inspection, and

{e) Any other details relevant to the purpose of the mspection

Duffering observations made by mspectors may be attached to the report

63 The Director-General shall make draft mspection reports available to the mnspected State Party The
mspected State Party shall have the nght to provide the Director-General within 48 hours with its
comments and explanations, and to 1dentify any mformation and data which, mn 1ts view, are not related
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to the purpose of the inspection and should not be circulated outside the Techmical Secretantat The
Director-General shali consider the proposals for changes to the draft mspection report made by the
inspected State Party and shall wherever possible incorporate them The Director-General shall also
annex the comments and explanations provided by the mspected State Party to the mspection report

64 The Director-General shall promptly transmit the inspection report o the requesting State Party, the
mspected State Party, the Executive Council and to all other States Parties The Darector-General shall
further transmit promptly to the Executive Council and to all other States Parties any results of sample
analysis in designated laboratones m accordance with Part II, paragraph 104 of the Protocol, relevant
data from the International Momtoring System, the assessments of the requesting and inspected States
Parties, as well as any other mformation that the Director-General deems relevant In the case of the
progress inspection report referred to in paragraph 47, the Director-General shall transmut the report to
the Executive Council within the time-frame specified 1n that paragraph

65 The Executive Council, in accordance with its powers and functions, shall review the mspection
report and any material provided pursuant to paragraph 64, and shall address any concerns as to

(a) Whether any non-comphance with this Treaty has occurred, and

(b) Whether the night to request an on-site inspection has been abused
66 If the Executive Council reaches the conclusion, in keeping with its powers and functions, that
further action may be necessary with regard to paragraph 65, 1t shall take the appropriate measures m
accordance with Article V
Frivolous or Abusive On-Site Inspection Requests
67 If the Executive Council does not approve the on-site mspection on the basis that the on-site
mspection request 1s frivolous or abusive, or if the mspection 1s terminated for the same reasons, the
Executive Council shall consider and decide on whether to implement appropriate measures to redress

the situation, including the following

(a) Requinng the requesting State Party to pay for the cost of any preparations made by the
Technical Secretanat,

(b) Suspending the nght of the requesting State Party to request an on-site inspection for a penod of
time, as determined by the Executive Council, and

(c) Suspending the nght of the requesting State Party to serve on the Executive Council for a penod
of ime

E Confidence-Bwlding Measures
68 In order 1o

(a) Contribute to the timely resolution of any comphance concems ansmg from possible
musinterpretation of venfication data relating to chemical explosions, and
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(b) Assist in the calibration of the stations that are part of the component networks of the International
Momtonng System,

each State Party undertakes to cooperate with the Orgamzanon and with other States Parties m
implementing relevant measures as set out m Part 111 of the Protocol

Article V. Measures to Redress a Sutuation and to Ensure Comphance, Including Sanctions

1 The Conference, taking nto account, inter alia, the recommendations of the Executive Council shall
take the necessary measures, as set forth in paragraphs 2 and 3, to ensure comphance with thus Treaty
and to redress and remedy any situation which contravenes the provisions of this Treaty

2 In cases where a State Party has been requested by the Conference or the Executive Council fo
redress a situation raising problems with regard to its comphance and fails to fulfil the request within
the specified time, the Conference may, inter alia, decide to restnct or suspend the State Party from the
exercise of its nghts and pnvileges under this Treaty until the Conference decides otherwise

3 In cases where damage to the object and purpose of this Treaty may result from non-comphance with
the basic obhgations of this Treaty, the Conference may recommend to States Parties collectine
measures which are m conformuty with international law

4 The Conference, or alternatively, if the case 1s urgent, the Executive Council, may brning the issue
including relevant information and conclusions, to the attention of the Umted Nations

Article VI Settlement of Disputes

I Disputes that may anse concerning the apphication or the interpretation of thus Treaty shali be settled
i accordance with the relevant prowvisions of this Treaty and i conformity with the provisions of the
Charter of the United Nations

2 When a dispute anses between two or more States Parties, or between one or more States Parties and
the Orgamization, relating to the apphication or interpretation of this Treaty, the parties concerned shall
consult together with a view 1o the expeditious settlement of the dispute by negotiation or by other
peaceful means of the parties’ choice, mcluding recourse to appropnate organs of this Treats and by
mutual consent, referral to the International Court of Justice in conformity with the Statute of the
Court The parties mvolved shall keep the Executive Council informed of actions being taken

3 The Executive Council may contnibute to the settlement of a dispute that may anse concerning the
application or mterpretation of this Treaty by whatever means it deems appropnate, including offering
its good offices, calhing upon the States Parties to a dispute to seek a settlement through process of therr
own choice, bringing the matter to the attention of the Conference and recommending a time-limit for
anv agreed procedure

4 The Conference shall consider questions related to disputes raised by States Parties or brought to 1ts
attention by the Executive Councll The Conference shall, as 1t finds necessany, establish or entrust
organs with tasks related to the settlement of these disputes i conformuty with Article 11, paragraph
26()

162



5 The Conference and the Executive Council are separately empowered, subject to authonzation from
the General Assembly of the United Nations, to request the International Court of Justice to give an
advisory opmion on any legal question ansing within the scope of the activities of the Orgamization An
agreement between the Orgamzation and the United Nations shall be concluded for this purpose mn
accordance with Article IE, paragraph 38(h)

6 This Article 1s without prejudice to Articles IV and V
Article VII Amendments

1 At any tume after the entry wnto force of this Treaty, any State Party may propose amendments to this
Treaty, the Protocol, or the Annexes to the Protocol Any State Party may also propose changes, in
accordance with paragraph 7, to the Protocol or the Annexes thereto Proposals for amendments shall
be subject to the procedures 1n paragraphs 2 to 6 Proposals for changes, in accordance with paragraph
7, shall be subject to the procedures m paragraph 8

2 The proposed amendment shall be considered and adopted only by an Amendment Conference

3 Any proposal for an amendment shall be communicated to the Director-General, who shall circulate
it to all States Parties and the Depositary and seek the views of the States Parties on whether an
Amendment Conference should be convened to consider the proposal If a majonty of the States Parties
notify the Director-General no later than 30 days after its circulatron that they support further
consideration of the proposal, the Director-General shall convene an Amendment Conference to which
all States Parties shall be invited

4 The Amendment Conference shall be held immediately following a regular session of the Conference
unless all States Parties that support the convening of an Amendment Conference request that 1t be held
carlier In no case shall an Amendment Conference be held less than 60 days after the circulation of the
proposed amendment

5 Amendments shall be adopted by the Amendment Conference by a positive vote of a majonty of the
States Parties with no State Party casting a negative vote

6 Amendments shall enter nto force for all States Parties 30 days after deposit of the mstruments of
ratfication or acceptance by all those States Parties castng a posiive vote at the Amendment
Conference

7 In order to ensure the viability and effectiveness of this Treaty, Parts I and 11 of the Protocol and
Annexes 1 and 2 fo the Protocol shall be subject to changes m accordance with paragraph 8, if the
proposed changes are rclated only to matters of an admmstrative or techmical nature All other
provisions of the Protocol and the Annexes thereto shall not be subject to changes 1n accordance with

paragraph 8

8 Proposed changes referred to i paragraph 7 shall be made in accordance with the following
procedures

(a) The text of the proposed changes shall be transmutted together with the necessary mformation to
the Director-General Additional information for the evaluation of the proposal may be provided by
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anmv State Partv and the Director-General The Director-General shall prompthy communicate any
such proposals and mformation to all States Parties, the Executive Council and the Depositary

(b) No later than 60 davs after its receipt, the Director-General shall evaluate the proposal to
determune all its possible consequences for the provisions of this Treahv and its implementation and
shall communicate anv such information to all States Parties and the Executive Council

(c) The Executive Councii shall examuine the proposal n the hight of all information available to 1t
including whether the proposal fulfils the requirements of paragraph 7 No later than 90 davs after its
receipt, the Executive Council shall notify its recommendation, with appropnate explanations to all
States Parties for consideration States Parties shall acknowledge receipt within 10 davs

(d) If the Executive Council recommends to all States Parties that the proposal be adopted 1t shall be
considered approved if no State Party objects to it within 90 davs afier receipt of the
recommendation If the Executive Council recommends that the proposal be rejected 1t shall be
considered rejected 1f no State Party objects to the rejection withun 90 davs after receipt of the
recommendation

(e) i a recommendation of the Executive Council does not meet with the acceptance required under
sub-paragraph (d), a decision on the proposal, including whether it fulfils the requirements of
paragraph 7, shall be taken as a matter of substance by the Conference at 1ts next session

(f) The Director-General shall notifv all States Parties and the Depositary of anv decision under this
paragraph,

(g) Changes approved under this procedure shall enter into force for all States Parties 180 davs after
the date of notification by the Director-General of their approval unless another time period is
recommended by the Executive Council or decided bv the Conference

Article VIII Review of The Treaty

1 Unless otherwise decided by a majority of the States Parties, ten years after the entrv into force of this
Treaty a Conference of the States Parties shall be held to review the operation and effectiveness of this
Treaty, with a view to assuring itself that the objectives and purposes in the Preamble and the provisions
of the Treaty are beng realized Such review shall take into account anv new scientific and technological
developments relevant to this Treaty On the basis of a request bv any State Parts the Review
Conference shall consider the possibility of permitting the conduct of underground nuclear explosions
for peaceful purposes If the Review Conference decides by consensus that such nuclear explosions max
be permutted, it shall commence work without delay, with a view to recommending to States Parties an
appropnate amendment to this Treaty that shall preciude any mulitary benefits of such nuclear
explosions Any such proposed amendment shall be communicated to the Director-General by anv State
Party and shall be dealt with i accordance with the provisions of Article VIi

2 At intervals of ten vears thereafier, further Review Conferences may be convened with the same
objective, 1f the Conference so decides as a matter of procedure n the preceding vear Such Conferences
may be convened after an interval of less than ten vears if so decided by the Conference as a matter of
substance
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3 Nommally, any Review Conference shall be held immedsately following the regular annual session of
the Conference provided for in Article I

Article IX Duratfion and Withdrawal
1 Thss Treaty shall be of unlmetted duration

2 Each State Party shall, in exercising its national sovereignty, have the nght to withdraw from ths
Treaty 1f 1t decides that extraordinary events related to the subject matter of thus Treaty have
Jeopardized 1ts supreme interests

3 Withdrawal shall be effected by giving notice six months 1n advance to all other States Parties, the
Executive Council, the Depositary and the Umited Nations Secunty Council Notice of withdrawal
shall include a statement of the extraordinary event or events which a State Party regards as
Jeopardizing its supreme mnterests

Article X Status of the Protocol and the Annexes

The Annexes to this Treaty, the Protocol, and the Annexes to the Protocol form an integral part of the
Treaty Any reference to thas Treaty includes the Annexes to this Treaty, the Protocol and the Annexes
to the Protocol

Article X1 Signature
This Treaty shall be open to all States for signature before its entry into force
Article XI Ratification

Thus Treaty shall be subject to ratification by States Signatonies according to their respective
constitutional processes

Arficle XIHH Accession

Any State which does not sign this Treaty before 1ts entry nto force may accede to 1t at any tume
thereafer

Article XIV Entry into Force

1 Thus Treaty shall enter into force 180 days after the date of deposit of the mstruments of ratification
by all States bisted in Annex 2 to this Treaty, but m no case earlier than two years after its opeming for

signature

2 If this Treaty has not entered into force three years after the date of the anniversary of its opeming for
signature, the Depositary shall convenc a Conference of the States that have already deposited their
mstruments of ratification upon the request of a majonty of those States That Conference shall
examune the extent to which the requirement set out n paragraph 1 has been met and shall consider and
decide by consensus what measures consistent with international faw may be undertaken to accelerate
the rauficattion process m order to facilitate the early entry into force of this Treaty
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3 Unless otherwise decided by the Conference referred to m paragraph 2 or other such conferences

this process shall be repeated at subsequent anmiversanes of the opeming for signature of this Treah
until 1ts entry nto force

4 All States Signatones shall be mnvited to attend the Conference referred to tn paragraph 2 and am
subsequent conferences as referred to i paragraph 3, as observers

5 For States whose mstruments of ratification or accession are deposited subsequent to the entrs nto
force of thus Treaty, it shall enter mto force on the 30th day followng the date of deposit of thewr
mstruments of ratfication or accession

Article XV Reservations
The Articles of and the Annexes to thus Treaty shall not be subject to reservations The provisions of
the Protocol to this Treaty and the Annexes to the Protocol shall not be subject to reservations
mcompatible with the object and purpose of this Treaty

Article XVI Deposuary

1 The Secretary-General of the United Nations shall be the Depositary of this Treaty and shall recenve
signatures, mstruments of ratfication and mstruments of accession

2 The Deposrtary shall promptly mnform all States Signatones and acceding States of the date of each
signature, the date of deposit of each instrument of ratfication or accession, the date of the entnv into
force of this Treaty and of any amendments and changes thereto, and the receipt of other notices

3 The Depositary shall send duly certified copies of this Treaty to the Governments of the States
Signatonies and acceding States

4 This Treaty shall be registered by the Depositary pursuant to Article 102 of the Charter of the
United Nations

Article XXVII Authentic Texts

This Treaty, of which the Arabic, Chinese, English, French, Russian and Spamsh lexts are equally
authentic, shall be deposited with the Secretary-General of the United Nauons
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Annex 1 to the Treaty

List of States Pursuant to Article 11, Paragraph 28

Africa

Algena, Angola, Benin, Botswana, Burkina Faso, Burundi, Cameroon, Cape Verde, Central African
Republic, Chad, Comoros, Congo, Cote d'Tvorre, Dyibouts, Egypt, Equatonal Guinea, Eritrea, Ethiopia,
Gabon, Gambia, Ghana, Guinea, Guinea-Bissau, Kenya, Lesotho, Libena, Libyan Arab Jamahinya,
Madagascar, Malaw1, Mali, Mauritama, Mauntus, Morocco, Mozambique, Namibia, Niger, Nigena,
Rwanda, Sao Tome & Pnncipe, Senegal, Seychelles, Sierra Leone, Somaha, South Afnca, Sudan,
Swaazland, Togo, Tumsia, Uganda, United Republic of Tanzama, Zarre, Zambia, Zimbabwe

Eastern Europe

Albania, Armenia, Azerbayan, Belarus, Bosma and Herzegovina, Bulgana, Croatia, Czech Republic,
Estoma, Georgia, Hungary, Latvia, Lithuama, Moldova, Poland, Romama, Russian Federation,
Slovakia, Slovema, The former Yugoslav Republic of Macedoma, Ukrane, Yugoslavia

Latin Amenica and the Canbbean

Antigua and Barbuda, Argentina, Bahamas, Barbados, Belize, Bolivia, Brazil, Chile, Colombia, Costa
Rica, Cuba, Domumica, Domumican Republic, Ecuador, E1 Salvador, Grenada, Guatemala, Guyana,
Hart, Honduras, Jamaica, Mexico, Nicaragua, Panama, Paraguay, Peru, Samnt Kitts and Newvis, Samt
Lucia, Samnt Vincent and the Grenadines, Sunname, Tnmdad and Tobago, Uruguay, Venezuela

Middle East and South Asia

Afghamistan, Bahrain, Bangladesh, Bhutan, India, Iran (Islamic Repubhc of), Iraq, Israel, Jordan,
Kazakstan, Kuwart, Kyrgyzstan, Lebanon, Maldives, Oman, Nepal, Pakistan, Qatar, Saudi Arabia, Sn
Lanka, Synan Arab Republic, Tajikstan, Turkmemstan, United Arab Emurates, Uzbekistan, Yemen

North America and Western Europe

Andorra, Austria, Belgium, Canada, Cyprus, Denmark, Finland, France, Germany, Greece, Holy See,
Iceland, Ireland, Italy, Liechtenstein, Luxembourg, Malta, Monaco, Netherlands, Norway, Portugal,
San Manno, Spain, Sweden, Switzerland, Turkey, United Kingdom of Great Britain and Northern
Ireland, United States of Amenca

South East Asia, the Pacific and the Far East

Australia, Bruner Darussalam, Cambodia, China, Cook Islands, Democratic People's Republic of
Korea, Fip, Indonesia, Japan, Kinbati, Lao People's Democratic Republic, Malaysia, Marshall Islands,
Micronesia (Federated States of), Mongolia, Myanmar, Nauru, New Zealand, Ne, Palan, Papua New
Guinea, Philippines, Republic of Korea, Samoa, Smgapore, Solomon Islands, Thailand, Tonga, Tuvalu,
Vanuatu, Viet Nam
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Annex 2 to the Treaty

List of States Pursuant to Article X1V

List of States members of the Conference on Daisarmament as at 18 June 1996 which formalls
participated 1 the work of the 1996 session of the Conference and which appear m Table | of the
International Atomic Energy Agency’s Apnl 1996 edtion of “Nuclear Power Reactors n the World
and of States members of the Conference on Disarmament as at 18 June 1996 which formalls
participated m the work of the 1996 session of the Conference and which appear in Table 1 of the

International Atomic Energy Agency's December 1995 edition of “Nuclear Research Reactors in the
World”

Algena, Argentina, Australia, Austna, Bangladesh, Belgium, Brazl, Bulgana, Canada, Chile, China,
Colombia, Democratic People's Republic of Korea, Egypt, Fmland, France, Germany, Hungary, India.
Indonesia, Iran (Islamic Republic of), Israel, Raly, Japan, Mexico, Netherlands, Norway, Pakistan
Peru, Poland, Romama, Republic of Korea, Russian Federation, Siovakia, South Afnca. Spann
Sweden, Switzerland, Turkey, Ukrame, United Kingdom of Great Britam and Northern Ireland. Umted
States of Amenca Viet Nam Zaire
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1996 International Conference on Hazardous and Noxious
Substances and Limitation of Liability”

Resolution on Liability and Compensation for Damage Occurring During
the Transport of Radioactive Materials™

THE CONFERENCE,

HAVING ADOPTED the Intemauional Convention on Liability and Compensation for Damage 1n
Connection wtih the Camage of Hazardous and Noxious Substances by Sea, 1996 (HNS Conventton),

NOTING that Arucle 4, paragraph 3(b) specifically provides that the HNS Convention shall not
apply to damage occumnng during the manume carmage of radioactive matenals

RECALLING that compensation for nuclear damage, including damage 1 the course of all forms of
transport to and from a puclear stallanon, 1s provided under the hablity and compensation regimes
established by the 1960 Pans Convention on Thard Party Eiability in the Freld of Nuclear Energy, as
amended, and the 1963 Vienna Convention on Civil Liability for Nuclear Damage,

NOTING further that these regimes channel liability exclusively to the operator of a nuclear
mstallabon, 1n contrast io the panciple of the HNS Convention which channels hrability pomanly to
the shupowner,

CONSIDERING that many States at present developing national laws governing liability for nuclear
damage,

BEARING IN MIND that certain radioactive matentals, called “excepled matter”, were excluded
from the scope of these nuclear hambity convennons on the grounds that they were not considered to
pose a significant nsk of nuclear damage to third parties or the environment that wonld warrant the
apphicatton of the spectal habality regime establigshed by those conventions,

RECOGNIZING that it would be difficult for the HNS Convention to cover damage from
racdhoactive matertals, cluding excepted matter, because 1t only apphies to carniage by sea,

CONSIDERING, however, that damage from radtoactive matenals, imcluding excepted matter, 1s
cause for senous concern and deserves further consideration in a nuclear lsability regame,

RECOMMENDS that Member States of the Intermanonal Mantime Orgamzation and the
International Atomuc Energy Agency work together 1n defining and considering sssues of lsability and
compensaton for damage occurnng during the transport of radiovactive matenals

*  Refer to the note prepared by Mr Norstrom, reproduced n the Chapter Mulnlateral Agreements of the present
Bullettn Mr Norstrom 1s Director at the Swedish Ministry of Justice, Dhvision for Transport Law and was the
Swedish Representative of the IMO Conference dealing with the HNS Convention

*"  This Resolution was adopted in May 1996
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BIBLIOGRAPHY AND
NEWS BRIEFS

BIBLIOGRAPHY

Finland

Nuclear Inter Jura 95, “Nuclear Law as a Source of Confidence”, Helsinki 1995,
(ISBN 951-591-044-7), 862 pages

These Proceedings comprise both the wnitten contmbutions and the record of discussions from
the bienmal Congress of the International Nuclear Law Associapon (INLA), held in Helsinki from
3to 7 September 1995 The Association, formed 1n 1972, 15 based 1n Brussels and has approximately
500 members from 40 couninies The meeting was attended by academics, civil servants, practiioners
of nuclear law, scientists, representatives from the nuclear industry, msurance companses and
mternational orgamsations such as the Intermatonal Atomic Agency, the NEA and the European
Commussion The utle of the Congress, “Nuclear Law as a Source of Confidence”, reflects the
increasing importance of the new safety culture and the role of nuclear law 1n enhancing that culture

As with previous Congresses, thus one was orgamsed around five working groups, each
specialising 1n one of the following topics on the peaceful use of nuclear energy hcensing and
decommssiomng, habihty and financial security, international nuclear frade, radiation protection, and
radicactive wastc management Each working group, having previously chosen a specific theme
within 1ts field of competence, presented its report

In addation to the reports of the working groups, individual papers were presenied on the five
topics noted above For the first ame, the Congress dedicated a session to Economues 1n Transition,
focusing on countnes from the former Sowviet bloc The Congress concluded with a report from the
Ad Hoc Working Group on Rules of Conduct for the Cival Uses of Nuclear Energy

United Kingdom

Review of European Community & International Environmental Law Special Issue on
International Nuclear Law, Volume §, Issue 3, 1996, pubhished by Blackwell, 279 pages.

This special edition of the Review of European Commurnity & Intermnational Environmental Law
15 devoted to internattonal nuclear law Marking the tenth anmversary of the Chernobyl accident
(26 Aprl 1986}, it examines developments 1n international nuclear law since that occurrence The
1ssue contains nmine articles prepared by legal experts in the field of nuclear and environmental law

The first article, by the Editor of the Review, Philippe Sands, entitled “Observations on
International Nuclear Law Ten Years after Chernobyl”, assesses whether international law on nuclear
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substances has developed sigmficantly since the accident at Chernobyl The development of thus
branch of the law has taken place 1n the context of an expansion of the law on the protection of the
environment and, as the author points out, the accident may have acted as a catalyst for such an
expansion

Simon Carrolt addresses the concerns of non-nuclear States 1n an article entitled “Transboundan
hmpacts of Nuclear Accidents Are the Interests of Non-Nuclear States Adequately Addressed by
Internattional Nuclear Safety Instruments 77 The article examines deficiencies which were revealed by
the Chernobyl accident 1n three different areas the safety of nuclear installanons noufication and
assistance 1n the event of an accident and the civil liabihity and compensation regime

The article entitled “Policy Responses to Chermobyl in Italy, France and Germany A
Comparative Analysis”, by Angela Liberatore, looks at the continuing mmpact of the Chernobyl
accident on national pohicies The author pomnts out how neighbounng States belonging to the same
mternational body (the European Umon) have adopted different procedures to respond to the same
transboundary threat.

Antorra Layard focuses on hahlity 1ssues i the article entitled “Nuclear Liability Damage
Reform After Chernobyl” The article looks at the two principal Conventions implementing the third
party hability regime for nuclear accidents the Pans Convention and the Vienna Convention The
author examines this regime, both in terms of its shortcomings and challenges

The article by Joanne Scott, entitled “Nuclear Health and Safety Legal Aspects of the Euratom
Treaty”, assesses the extent to which the objectives of the Euratom Treaty have been met  Whulst
acknowledging that not all of the ams of the Treaty have been achieved, the article goes on 1o
examune the contributions made by the Treaty, 1n parttcular with regard to consultation requirements
and basic safety standards

Patnck Reyners, 1n an articie on “The Convention on Nuclear Safety of 19947, examnes the
pnncipal provisions of the Convention, analysing the mechamsm 1n the Convention which provides
for the acuve co-operation of States in the field of nuclear safety This mechamsm requires the
Contracung Parties to submut their national safety policies for reiew It thus establishes a co-
operative regime by incentives, rather than having an international body dictate umiform standards

The article by Paul C Szasz, entitled “JAEA Safeguards for NPT”, reviews the development of
the safeguards system admimstered by the International Atomuc Energy Agency (IAEA) 1n the context
of the 1968 Non-Prohferation Treaty (NPT) It also considers some of the deficiencies 1n the system
that have become apparent and suggests vanous improvements that could be made

Recent developments 1n the field of the NPT are further examined 1n the final article n the
Review, by Twiloma Nerom Slade, entitled “1995 Review and Extension of the Treaty on the Non-
Prolhferanon of Nuclear Weapons”™ The 1995 Treaty Review and Extension Conference was
convened at Umted Nanons headquarters in New York in Apnl/May 1995 The author outlines the
1ssues addressed and the decisions taken at the Conference

The articles contatned tn the Review survey developments in 1nternational nuclear law since the
Chernobyl accident Sucanctly wntten, they constitute a constructive examination and cnuque of
these developments In providing a forum for the articles, the Review makes a valuable contnbution
10 a better perception of international nuclear law by non-specialists
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OECD Nuclear Energy Agency

Panorama of Nuclear Legisiotion in Central and Eastern FEurope and the NIS,
OECD, Pans, 1996, 91 pages

The present study 1s an updated version of the first edition, which was published in Nuclear Law
Bulletin No 56 1n October 1995

Its objective 15 to provide a global view of the current state of legislaton govermng the peaceful
uses of nuclear energy 1a sixteen countnies of Eastern Eusope, five of wiuch are New Independent
States The study also contamns informaton on the msttutional framework within which nuclear
activities 1n each of the countries are carried out Moreover, 1ts format, which s dentical for atl
countries, facihtates comparative analysis Finally, cach chapter concludes wath a chart showing the
structure of the competent regulatory authority

The completton of thus study was grealy facilitated by the co-operation of national
representatives m the countnes concerned  Anyone interested 1 obtaiming a copy of this publication
may wnte direcily 1o the Secretanat of the NEA

NEWS BRIEFS

International Nuclear Law Association

Nuclear inter Jura *97

The International Nuclear law Association (INLA) will hold s 13th Congress from
15 to 19 September 1997 at the “Patars des Congrés Vincr” m Tours, France The Tours Congress
will also be the occasion to celebrate the 25th anmiversary of the creaton of the INLA  The theme
chosen for Nuclear Inter Jura "97 1s “Nuclear Law from the 20th to the 2ist Century” Held twice a
year, ttus Congress provides an opportunity for all its members, as well as for the interested public, to
partcipate 1n a review of the evolution of nuclear law and to exchange 1deas on the legal problems
relatng 1o the peacefat uses of nuclear energy

The Congress will compnse five working sessions covering the following themes hicensing and
decommussioning, radiation protectton, international nuclear trade, hability and sosurance and
radicactive waste management A special session will be dedicated to radroelements, 1n recogmition of
the centenary of the discovery of racicactivity Indeed, the Tours Congress has been given the title
“Centenary of Radhoacawity”, to mark the celebrabon of this event The working sessions will be
concluded by a round table on the directhion of nuclear law at the beginmng of the 21st century

Ths event ts orgamsed by the President of the INLA, Mr Jean-Léo David, with assistance from
Elecinicité de France, Framaiome and Cogema for the CEA group, Assuratome, Assurances Saint
Honoré, the City of Tours and the European Commission Further information may be obtained from
the Technical Secretantat of the INLA, Commussanat 2 I'Energie Atomigue, 31-33 rue de la
Fédération, 75752 Pans Cedex 15 Telephone 01 40 56 16 72, Fax 01 4056 12 15
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LIST OF CORRESPONDENTS TO THE

ALGERIA

ARGENTINA

AUSTRALIA

AUSTRIA

BELARUS

BELGIUM

BRAZIL

BULGARIA

CANADA
CROATIA

CZECH REPUBLIC

DENMARK
ESTONIA
FINIAND
FRANCE

GERMANY

GREECE

NUCLEAR LAW BULLETIN

M CHERF, Radiation Protection and Safety Centre

Mr J MARTINEZ FAVINI, Legal Advisor, National Atomic Energy
Commuission

Ms E HUXLIN, INIS Information Officer, Australian Nuclear Science and
Technology Organisahon

Dr J KRENN, Deputy Director, Division of Nuclear Co-ordination and
Non-Proliferation, Federal Chancellery

Mr V YATTSEVICH, Chauman, State Commuite for Supervision of
Industiral and Radration Safety

Mr P STALLAERT, Director, Technical Safety of Nuclear Insiallations,
Minsstry of Employment and Labour

Mr F RIVALET, Legal Services, Mimstry of Economic Affairs
Mrs D FISCHER, Legal Service, Brazilian Association on Nuclear Law
Mr E DAMASCENO, National Comnussion for Nuclear Energy

Mr A PETROV, Semor Expert, Comnutice on the Use of Atonuc Energy for
Peaceful Purposes

Ms L § HOLLAND, General Counsel, Atonuc Energy Control Board
Mr V SOLJAN, Institute of International and Comparative Law

Mr F SURANSKY, Departiment for Nuclear Affairs, Mimisiry of Industry and
Trade

Ms C ALSING JUUL, Legal Department, Mimstry of Justice

Mr M SINISOO, Counsellor, Mamstry of Foreign Affaars

Mr Y SAHRAKORPI, Counsellor, Mimistry of Trade and Industry
Mrs D DEGUEUSE, Legal Department, Atonuc Energy Comnussion

Dr N PELZER, Institute of Pubhc International Law of Gottingen University,
Division of Nuclear Law

Prof A A KATSANOS, President, Greck Atomuc Energy Commission
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HUNGARY

INDIA

INDONESIA

IRELAND

ITALY

JAFPAN

KAZAKSTAN
REPUBLIC OF KOREA

LATVIA

LITHUANIA

MEXICO

NETHERLANDS

PORTUGAL

RUSSIAN FEDERATION

SLOVAK REPUBLIC
SLOVENIA

SPAIN

Ms V LAMM, Professor, Institute for Legal and Admimstrative Studies
Academy of Sciences, Budapest

Mr UV KADAM, Professor, National Law School of India Unnersitv at
Bangalore

Mr SULCHAN Head, Bureau for Pubhc Acceptance and Co-operation on
Science and Technology National Atomsc Energy Commission

Ms M KELLY Radsological Protection Institute

Dr F NOCERA, Department of Energy, National Agency for New
Technologies, Energy and the Environment

Mr G GENTILE, Legal Office, National Electricity Board - ENEL

The Darector, Research and International Affairs Division  Atormic Energy
Burean, STA

Mr § VATAEV, Consultant to the Director General, Atomic Energy Agency
Mr K-Gab PARK, Assistant Professor, Dept of Law Hallvm Unnersits

Mr A SALMINS, Legal Expert, Ministry of Environmental Protection and
Regional Development

Mr G RUSECKAS, Head, Legal Dwision, Energy Agency

Mrs L HERNANDEZ MILLAN, Head of the Intermational Affairs Office
Comsion Nacional de Scgundad Nuclear y Salvaguardias

M A PASCACIO, Internathonal Affairs Coordinator, Instituto Nacional de
Investigaciones Nucleares

Mr R. VAN EMDEN, Counsellor Mimistry of Fanance

Ms M LICHONIEWICZ, Legal and Treaty Department, Minustry of Foreign
Affairs

Mrs E SZKULTECKA, Director, Legal and Organisation Department
National Atomuc Energy Agency

Mr B VIEIRA, Head, Nuclear Energy Division, General Directorate for
Energy

Prof A JOYRISH, Dr O SUPATAEVA, Insutute of State and Law Russian
Academy of Sciences

Mr § NOVAK, Head of Legal Division, Nuclear Regulatory Authoriny
M A. SKRABAN, Mimstry of Enviironmental and Regional Planmng
Mr A ARIAS, Secretary General, Consejo de Segundad Nuclear

Ms L. CORRETIER, Minstry of Industry and Energy
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SWEDEN

SWITZERLAND

TUNISIA

TURKEY

UNITED KINGDOM

UNITED STATES

UKRAINE

URUGUAY

IAEA
EC
WHO

HEL

Mr G HEDELIUS, Semor Legal Advisor, Nuclear Power Inspectorate
Mr T NORSTROM, Senior Advisor, Ministry of Justice
Mr W A BUHLMANN, Head, Legal Service, Federal Office of Energy

Mr M CHALBI, Mimstry of Education and Science, National School of
Engincering, Monastir

Dr D BOR, Head of 1the Research, Development and Co-ordination
Department, Turkish Atomuc Energy Authonty

Mrs MacKenzie, Legal Service, Department of Trade and Industry

Mrs M NORDLINGER, Office of the General Counsel, U S Nuclear
Regulatory Commussion

Ms S KLEIN, Deputy Legal Advisor, Department of Energy

Mr Y KRUPKA, Head, Institute of State and Law, National Academy of
Scrences

Mr Y KARPICH, Legal Counsel, Mustry for Environmental Protection and
Nuclear Safety

Dr D PEREZ PINEYRUA, Deputy Director, Nattonal Atomuc Energy
Commussion

Mrs O JANKOWITSCH, Legal Advisor, Legal Division
Mr R. LENNARTZ, Directorate General for Energy
Ms G PINET, Director, Health Legislation

Dr P CAMERON, Director, International Institute of Energy Law, Leiden
Unrversity
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BULGARIA

LAW ON THE USE OF ATOMIC ENERGY FOR PEACEFUL PURPOSES®

Promulgated by publication in the Official Journal [Durzhaven Vestnik-D.V.] No. 79/1985,
as revised (D.V. No. 80/1985) and modified (D.V. No. 69/1995)

CHAPTER I

General Provisions

Article 1.
(1) Atomic energy in the Republic of Bulgaria shall be used for peaceful purposes only.

2) The use of atomic energy for the production of nuclear weapons or other nuclear explosive
devices, as well as any means of mass destruction, is prohibited.

3) The co-operation of the Republic of Bulgaria with other States in the use of atomic energy shall
be implemented in a manner which ensures adherence to the Treaty on the Non-proliferation of Nuclear
Weapons.
Article 2. (Revised: D.V. No. 69/1995)
1)) Special nuclear material and nuclear facilities are State property.
(2) Other ionising radiation sources may be property of:

1. the State;

2. legal entities;

3. Bulgarian nationals.

(3)  The mining, processing and production of nuclear material, the transportation of and trade with
special nuclear material, and the use of nuclear facilities are State monopoly.

*  This English translation was provided by the Bulgarian authorities and was subsequently edited by the OECD/NEA.
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(4)  The Council of Ministers shall specify the cases when the persons referred to in paragraph 2,
Sections a) and b) may be owners of ionising radiation sources, as well as the conditions and procedure
thereof.
(5)  The conditions and procedure under which the State grants concessions for the use of nuclear
material and nuclear facilities shall be provided for in a special Act.
Article 3. (Revised: D.V. No. 69/1995)

Atomic energy shall be used in accordance with the aims and the principles of nuclear and

radiation safety, and protection of the life and health of people and the environment shall have priority
before economic and other social needs.

Article4.  (Repealed: D.V. No. 69/1995)

Article 5.  (Repealed: D.V. No. 69/1995)

Article 6. (Revised: D.V. No. 69/1995)

(1)  Legal and natural persons gencrating radioactive waste shall make contributions to the fund
“Safc Storage of Radioactive Waste”, and legal persons using nuclear faciliies shall make
contributions to the fund “Decommissioning of Nuclear Facilities™.

(2) The amount of contributions, the terms and procedure for the use of the resources under the
funds shall be defined by the Council of Ministers.

(3)  Radioactive wastes shall become State property after they have been handed over by the persons
referred to in paragraph 1, who prior to the handing over thereof shall ensure the observation of the
nuclear and radiation safety standards and regulations.

Article 7.

The State regulates the use of atomic energy.

Article 8. (Revised: D.V. No. 69 /1995)

Legal and natural persons utilising nuclear matenal, nuclear facilities and other ionising
radiation sources shall ensure their physical protection in accordance with the regulatory acts.



Article 9.

Examination of persons by means of ionising radiation regardless of the examination objective
may be carried out only with their consent.
Article 10. (Revised: D.V. No. 69 /1995)

The State shall be responsible for providing scientific, technical and other knowledge on the use
of atomic energy.
Article 11.

The Republic of Bulgaria shall co-operate with other States and Intemational Organisation in
the use of atomic energy.

CHAPTER IT

Management of the Use of Atomic Energy

Article 12, (Revised: D.V. No. 69 /1995)

n The Committee on the Use of Atomic Energy for Peaceful Purposes shall implement the State
policy on the safe use of atomic energy.

(2) The Committee on the Use of Atomic Energy is a State body under the Council of Ministers. Its
composition is subject to determination by the Council of Ministers.

Article 13.  (Revised: D.V. No. 69 /1995)

1) The Committee on the Use of Atomic Encrgy for Peaceful Purposes shall:

1. be engaged in the development of concepts and programmes, shall co-ordinate and finance
investigations and developments in the field of atomic energy;

2. determine the requirements for the safe use of atomic energy and the procedure for
accounting for, storage and transportation of nuclear material;

3. determine criteria and requirements for the training, qualification and certification of the
work force involved in the use of atomic energy;

4. collect and provide information for the use of relevant bodies and organisation concerning
events related to nuclear and radiation safety;




5. co-ordinate regulatory activities aimed at the safe use of atomic energy;

6. determine remediation measures for areas of the environment that have been adversely
affected by radiation sources, as well as the implementation of such measures;

7. implement international co-operation of the Republic of Bulgaria in the field of atomic
energy and participate in the work of international organisations in that area.

) The activities referred to in paragraph 1 shall be implemented jointly with the ministries and
other institutions within their terms of reference.
Article 14.  (Revised: D.V. No. 69 /1995)

(1 Under the Commuttee on the Use of Atomic Energy for Peaceful Purposes there are established
the following advisory bodies:

1. Council on the Safety of Nuclear Facilitics — on the issues of the safety of nuclear facilitics
and thetr licensing;

2. Council on Radiation Protection - on the issues of radiation protection on the territory of the
Republic of Bulgaria.

(2)  The composition of the Council on the Safety of Nuclear Facilities and the Council on Radiation
Protection is determined jointly by the Chairman of the Committee on the Use of Atomic Energy for
Peaceful Purposes, the Minister for the Environment and the Minister for Public Health and is approved
by the Council of Ministers.
Article 15. (Revised: D.V. No. 69 /1995)

The legal and natural persons involved in the use of atomic energy shall:

1. organise the use of atomic energy, including research and development, as well as the
introduction of efficient technology and methods;

2. ensure the observation of the requirements of safety and qualification of the workforce in the
field of atomic energy;

3. organise and carry out rescue and remediation operations on their own sites.

Article 16. (Revised: D.V. No. 69 /1995)

The legal and natural persons involved in the design, delivery, construction or manufacture of
installations, equipment and technologies and in the provision of services on sites utilising atomic energy
should observe the requirements for nuclear and radiation safety.



Article 16a. (Revised: D.V. No. 69 /1995)

4] The land near nuclear facilities and national radioactive waste repositories, the subterranean
arca under them and the air space above themn may be declared as special status zones by Act. The
procedures for the establishment of such zones and the regime for their use are defined in accordance
with the standards and regulations on nuclear and radiation safety.

) In the special status zones there may be restrictions or prohibitions regarding the use of natural
resources, the construction, repair and reconstruction of residential, commercial and public buildings,
the use and sale of property, as well as the relocation of individuals from these zones into other areas
should that be necessary for the purposes of nuclear and radiation safety.

3) In the event of an accident in a nuclear installation or at a national radioactive waste repository,
decisions on imposing the restrictions referred to m paragraph 2 shall be taken by the Council of
Ministers.

4) The expenditures and all unfavourable consequences ansing from the actions referred to in
paragraph 2, other than nuclear damage, shall be reimbursed by the State.

CHAPTERIII
State Control
Part 1

General Provisions

Article 17.

The State control of the safe use of atomic energy and the transportation and storage of and
accounting for nuclear material shall be implemented by the Committee on the Use of Atomic Energy
for Peaceful Purposes through the Inspectorate on the Safe Use of Atomic Energy.

Article 18, (Revised: D.V. No. 69 /1995)

The Inspectorate on the Safe Use of Atomic Energy shall:

1. exercise control over all matural and legal persons to ensure the observance of the
established requirements on the safe use of atomic energy and of the procedure in respect of
the accounting for, storage and transportation of nuclear material and radioactive
substances;

2. issue licences for activitics involving the use of atomic energy;



3. exercise control jointly with the other specialised regulatory agencies for the safe use of
atomic encrgy;
4. register ionising radiation sources;
5. assign studies, mvestigations, expert assessments and other activities with regard to the
exercise of the control.
Article 19.  (Revised: D.V. No. 69 /1995)
(1)  The legal and natural persons engaged in the management or use of nuclear material, nuclear
installations, radioactive substances or other ionising radiation sources shall forthwith notify the
Committee on the Use of Atomic Energy for Peaceful Purposes of the operational changes which have
taken effect, as well as of any accident conditions relevant to nuclear and radiation safety aad of the
accounting for, storage and transportation of nuclear material.
(2) The Commitieec on the Use of Atomic Encrgy for Peaceful Purposes shall notify competent
bodies of the events and accident conditions relevant to nuclear and radiation safety that have occurred.

Article 20.  (Revised: D.V. No. 69 /1995)
The Ministry of Public Health, Ministry of the Environment, Ministry of Intemal Affairs,

Ministry of Agriculture and other State bodies exercise specialised control within their terms of
reference.

Article 21.  (Repealed: D.V. No. 69 /1995)

Part 11

Licences and Registration

Article22.  (Revised: D.V. No. 69 /1995)

(1)  Activities relating to the use of atomic energy shall be implemented after the issvance of
licences by the Inspectorate on the Safe Use of Atomic Energy.

(2)  Ionising radiation sources shall be registered by the Inspectorate on the Safe Use of Atomic
Energy upon their procurement in or import into the Republic of Bulgaria by an owner or a user
thereof.



Article 23.  (Revised: D.V. No. 69 /1995)
) Licences are required for:

1. the selection of site, design, construction, manufacture of equipment, commissioning,
operation, decommissioning and for all alterations of designs and constructions, for the
execution of deliveries and provision of services significant to the safety of nuclear
installations and sites designed for the mining, handling or storage of radioactive substances
or work in connection with other sources of ionising radiation,

2. the procurement, manufacture, import, export of, trade with, storage and transporiation of
nuclear material, radioactive substances and other ionising radiation sources.

(2) The types of activities which are issued with licences may be combined and a general licence
may be issued, as well as separate licences.

3) Certain activities in relation to the use of atomic energy or certain sources or groups of ionising
radiation sources may be exempied from the issuance of licences and the registration under the terms
provided for in the nuclear and radiation safety standards and regulations.

4 The terms, procedure and timing of the issuance of licences and the registration or exemption
thereof are determined by the Committee on the Use of Atomic Energy for Peaceful Purposes.

(5)  The legal and natural persons issued with licences should have enough authority, financiat and
material resources provided by the owner of a nuclear installation, nuclear material or other ionising
radiation source and appropriate organisational structure and personnel to implement their obligations
to ensure the appropriate physical protection and nuclear and radiation safety provided for in the
standards, regulations and terms of the issued licences.

Article 23a.  (Revised: D.V. No. 69 /1995)

(1 Taxes shall be collected for the ssuance of licences in the field of atomic energy and the
registration of iomsing radiation sources, as well as for the provision of information and expert
services.

(2) The taxes referred to in paragraph 1, the sanctions and fines referred to in Part V shall be paid
into the “Nuclear Research and Nuclear and Radiation Safety” fund under the management of the
Committee on the Use of Atomic Energy for Peaceful Purposes.

(3) The amount of taxes, the procedure and terms of use of the resources under the fund shall be
determined by the Council of Ministers,

“) Legal entities financed via state budget shall be exempted from the taxes referred to in
paragraph 1.



Article 24.

(1) A licence or a refusal to issue a licence may be subject to appeal before the Chairman of the
Committee on the Use of Atomic Energy for Peaceful Purposes via the Inspectorate on the Safe Use of
Atomic Energy within 7 days from the notification.

(2)  (Repealed: D.V. No. 69 /1995)

(3) (Repealed: D.V. No. 69 /1995)

Article 25.  (Revised: D.V. No. 69 /1995)

0} The issued licences may be repealed, altered or temporarily suspended by order of the Head of
the Inspectorate on the Safe Use of Atomic Energy if:

1. the requirements for the safety ensurance have been violated,
2, the terms provided for in the licence have been altered or violated;
3. new circumstances that can affect the safety have occurred.

(2)  The order referred to in paragraph 1 may be subject to appeal before the Chairman of the
Commitiee on the Use of Atomic Energy for Peaceful Purposes within 7 days from the notification.

(3)  The making of an appeal shall not suspend the execution of the order.

Article 26.  (Revised: D.V. No. 69 /1995)

(1)  An issued licence referred to in Article 23 shall not repeal the requirements for other licences
provided for in other regulatory Acts governing the same activity.

(2)  The persons referred 1o in Article 2 may become owners of ionising radiation sources designed
for medical purposes afier the issuance of a licence by the Ministry of Public Health.

3) The terms and procedure for the issuance of licences shall be determined by ordinance of the

Chairman of the Committee on the Use of Atomic Energy for Peaceful Purposes and the Minister for
Public Health.
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Part I11

Powers and Obligations of the Supervisory Inspectors

Article 27.

The inspectors from the Inspectorate on the Safe Use of Atomic Energy and the mspectors from the
other specialised regulatory agencies bodies shall exercise operative control over the safe use of atomic
energy and the accounting for and storage and transportation of nuclear material.

Article 28.  (Revised: D.V. No. 69 /1995)
(1)  The supervising inspectors shall be entitled to:

1. free access at any time to the premises and places where equipment is fabricated, where
nuclear installations are constructed, commissioned, operated or decommissioned, where
radioactive materials and other ionising radiation sources are mined, utilised and stored, or
where nuclear material is stored and transported;

2. inspect nuclear equipment and sites with ionising radiation sources, as well as
documentation relative to the carrying out of tests, together with reports thereon;

3. require officials and citizens to provide, with regard to the inspections and audits being
executed, the necessary explanations and information to clarify the safety situation;

4. execute and require the execution of tests and expert assessments;
5. check the qualification and certification of personnel;

6. take samples and materials for analysis and expert assessment in quantities necessary for the
execution thereof.

2 State bodies, legal entities, officials and citizens should render assistance to the control
inspectors discharging their powers referred to in paragraph 1.
Article 29.

Supervisory inspectors shall be required to take part in the commissions involved in the

identification of the causes of accidents which occur as a result of the use of atomic energy, and to take
part in response measures.
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Article 30.

(1)  On the basis of the results from examinations, the supervisory inspectors shall prescribe
mandatory measures aimexd at preventing and eliminating violations of the requirements for the safe use
of atomic energy and for accounting for, storage and control of nuclear material.

(2) (Revised: D.V. No. 69 /1995) Mandatory directions shall be issued to the heads or authorised
competent representatives of the legal entities and nationals implementing activities in the area of
atomic energy use.

(3)  (Revised: D.V. No. 69 /1995) The persons referred to in paragraph 2, who have been issued
with mandatory directions, shall notify supervising inspectors of the implementation thereof within the
time fixed.

4 (Revised: D.V. No. 69 /1995) The mandatory directions referred to in paragraph 1 may be
subject to appeal before the Head of the Inspectorate on the Safe Use of Atomic Energy, within 7 days
of the notification, who shall issue an order with his decision within three days.

(5)  (Revised: D.V. No. 69 /1995) The order referred to in paragraph 4 may be subject to appeal
before the Chairman of the Committee on the Use of Atomic Energy for Peaceful Purposes within 7
days of the notification.

©) (Revised: D.V. No. 69 /1995) An act of appeal shall not suspend the execution of the
mandatory direction.

Article 31.  (Repealed: D.V. No. 69 /1995)

Article 32.  (Repealed: D.V. No. 69 /1995)

CHAPTER1V

Civil Liability For Damage

Article 33,  (Revised: D.V. No. 69 /1995)

Civil hability for nuclear damage is determined in accordance with the provisions of the Vienna
Convention.
Article 34.  (Altered D.V. No. 69 /1995)
(1)  The prescribed period for bringing actions for compensation for damage caused by a nuclear
accident is five years and is calculated from the date on which the person suffering nuclear damage had
knowledge or should have had knowledge of both the damage and the operator of the nuclear

12



installation. This period shall not exceed the periods for bringing actions provided for by the Vienna
Convention.

(2) A person suffering nuclear damage from a nuclear accident which is due in whole or in part to
his/her intentional or grossly negligent act shall not be compensated or the compensation shall be
reduced.

Article 35.  (Revised: D.V. No. 69 /1995)

1) The liability of the operator of a nuclear power plant for damage caused by any nuclear
accident shall be limited to leva equivalent of 15 million Special Drawing Rights (SDR) of the
International Monetary Fund. For other types of nuclear installations this liability shall be limited to
leva equivalent of 5 mitlion SDR of the International Monetary Fund.

(2) 10% of the amount defined in accordance with paragraph 1 shall be reserved for the payment of
admitted claims brought one year from the date of the nuclear accident.

3) The State shall pay admitted claims for compensation for nuclear damage by providing the

necessary funds to the extent that insurance or other financial security of the operator is inadequate for
the payment of amounts under these claims, but not in excess of the limit of the hability established

pursuant to paragraph 1.

“4) The State shall pay compensation for the damage resulting from a nuclear accident directly
caused by a severe natural disaster of an extraordinary character up to the limit of the liability
established pursuant to paragraph 1.

Article 36.  (Revised: D.V. No. 69 /1995)

Nuclear damage caused on the territory of a State non-Party to the Vienna Convention shall be
compensated solely on the basis of an international agreement to which the Republic of Bulgaria is a
Party or on the principle of reciprocity.

Article 36a. (Revised: D.V. No. 69 /1995)

When satisfying claims for compensation for nuclear damage, claims for loss of life or physical
injury shall be compensated with priority.
Article 36b. (Revised: D.V. No. 69 /1995)

The Council of Ministers shall identify:

1. the number of nuclear installations;

2. the operator of each nuclear installation;
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3. exclusion of small quantitics of muclear material from the application of the Vienna
Convention;

4. the type, terms and timing of the financial security covering liability for nuclear damage of
the operator.
Artide 37.  (Revised: D.V. No. 69 /1995)

(1) To the extent to which this Act and the Vienna Convention do not otherwise provide, rules
against causing harm or damage shall apply.

(2)  The regulations on impermissible injury shall also apply to the liability for damage caused by
other ionising radiation sources, regardless of the location thereof, including the use for medical
purposes, in so far as a special Act does not provide otherwise.

Article 38.  (Revised: D.V. No. 69 /1995)

(1) Claims for muclear damage, except for the cases when the Vienna Convention otherwise
provides, shall be within the competence of the Bulganan courts. The Sofia City Court shall have
Jurisdiction in the first instance.

(2)  Legal proceedings under this Act shall be gratuitous for Bulgarian nationals and the principle of
reciprocity shall apply for foreign nationals.

CHAPTER V

Administrative and Penal Provisions

Article 39.  (Revised: D.V. No. 69 /1995)

(1)  An official or a mational who does not comply with a mandatory direction pursuant to
Article 30, shall be subject %o a fine of 2000 to 45 000 leva.

(2)  An official or a national who prevents a control inspector from discharging his/her control
duties shall be subject to a fine of 2000 to 45 000 leva.

(3)  For the violations referred to in paragraph 1 and 2 legal entities shall be subject to property
sanctions of 50 000 to 500 000 leva.

(4)  The fine shall be from 5000 to 100 000 leva if a violation referred to in paragraph 1 and 2 has
been recommitted.

(5)  Property sanctions of 100 000 to 5 000 000 leva shall be imposed if:
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1. aviolation referred to in

ragraph 3 has been recommitted;

r-— o Tr T

2. aviolation entails the failure to fulfil an international agreement.

Article 40.  (Revised: D.V. No. 69 /1995)

A worker or an employee who does not abide by the rules for work with nuclear matenial and
nuclear installations or other ionising radiation sources shall be subject to a fine of 2000 to 50 000 leva.

Article 41.  (Revised: D.V. No. 69 /1995)

An amnlaver wha dase nad baon a winrla a gcorvant natifiad n‘P fl-n: mﬂ-nhnrn elfnnhnn zl'l'
31 VIMPAUYLL, YUV UV LIVY Dl o WOIKST O a SoIvani nounga 1 CALICRLALY.

his/her workplace, as well as of the received external and internal irradiation, shall be sentenced to a
fine of 2000 to 50 000 leva.
Article 42.  (Revised: D.V. No. 69 /1995)

An official or a national who commits or allows to be committed another breach of this Act or

of a regulation issued for the application thereof, if the action does not constitute an offence, shall be
mposed with a fine of 2000 to 45 000 leva.

Article 43.

1) Offences shall be established by means of reports drawn up by supervisory imspectors.
Sanctions shall be issued by the Chairman of the Committee on the Use of Atomic Energy for Peaceful
Purposes or by the heads of the corresponding organisations, under the guidance of which specialised
regulatory agencies have been established, or by government officials who have been empowered.

(2) The Act on Offences and Administrative Sanctions provides for the procedure by which
offences are proved, punishments are issued and appeals made.

ADDITIONAL PROVISIONS

§1 In the meaning of this Act:

1. “ionising radiation source” means any installation, facility, device or radioactive material
emitting directly ionising particles {(electrons, alpha-particles, protons, etc.) or indirectly ionising
parncles (photons, neutrons);

2. “radicactive substance” means substance (material) containing unstable atomic nuclei which in
their transformation emit ionising radiation;
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4.

10.

1.

12.

13.

(Revised: D.V. No. 69 /1995) “nuclear material” means any source or special nuclear material;

(Revised: D.V. No. 69 /1995) “initial material” means uranium containing the mixture of
isotopes in ratio as occurring in nature; uranium depleted in the isotope 235; thorium; any of the
abovementioned substances in the form of metal, alloy, chemical compound or concentrate;
material containing one or several out of the abovementioned substances with concentration
specified by the nuclear and radiation safety standards and regulations;

(Revised: D.V. No. 69 /1995) “special nuclear matenial” means plutonium-239; uranium-233;
uranium enriched in isotopes 235 or 233; any material containing one or several out of the
abovclisted substances;

(Revised: D.V. No. 69 /1995) “uranium enriched in isotopes 235 or 233" means uranium
containing isotopes 235 or 233 or both isotopes in an amount such that the percentage ratio of
the sum of these isotopes to the isotope 238 is greater than the ratio of the isotope 235 to the

isotope 238 occurring in nature;,

(Revised: D.V. No. 69 /1995) “nuclear facility” means an ionising radiation source in which a
chain reaction of nmuclear fission occurs or where a special nuclear material is stored or
transported. “Nuclear installation™ is defined under the Vienna Convention.

“radiation safety (radiation protection)” means a combination of requirements, measures, means
and methods serving for the protection of man and the environment from the harmful effects of
ionising radiation;

“nuclear safety” means a state and quality of a nuclear facility preventing via technical means
and organisational measures the occurrence of an accident;

(Revised: D.V. No. 69/1995) “accident” (in the meaning of nuclear and radiation safety) means
an extraordinary event, which entails or may entail the excession of the limits or the breach of
the conditions of radiation effect on the man and the environment established in the nuclear and
rachation safety standards and regulations;

(Revised: D.V. No. 69/1995) “radioactive waste” means radioactive substances generated in the
processing or utilisation of radicactive materials, as well as other ionising radiation sources or
components thereof, further utilisation of which is not foreseen and which require special
measures for their long-term storage and isolation from the biosphere provided for in the nuclear
and radiation safety standards and regulations;

(Revised: D.V. No. 69/1995) “financial security” means security furnished to the operator by
the State, insurance company, bank or other entity, which secures compensation of a person
who suffers injury or damage;

(Revised: D.V. No. 69/1995) “Vienna Convention” means the Vienna Convention on Civil
Liability for Nuclear Damage (promulgated in D.V. No. 76/1994; revised: D.V. No. 91/1994)
and the Joint Protocol relating to the Application of the Vienna Convention and the Paris
Convention (promulgated in D.V. No. 76/1994, revised: D.V. No. 91/1994).
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CONCLUDING PROVISIONS

§2 A new part is established in Chapter 11 of the Special Part of the Penal Code as follows:

Part V

Offences in the use of atomic energy for peaceful purposes

Article 356d.

0} An official, who orders or allows to be commenced or implemented an activity without or prior
to the issnance of a licence provided for in the Act on the Use of Atomic Energy for Peaceful Purposes
or in violation of the licence, shall be semenced to imprisonment for a maximum of two years, or
reformatory labour, or a fine of up to 20 000 leva.

(2) If an action under the preceding paragraph has been recommitted or immediate danger to the life
and health of anothe: person has been created, the sentence shall be imprisonment for a maximum of
three years.

Article 356e.

An official, who assigns or allows a person without the necessary qualification to work with
nuclear material, nuclear facilities or other ionising radiation sources, shall be sentenced to
imprisonment for a maximum of one year, or reformatory labour, or a fine of up to 10 000 leva.
Article 356f.

) A person, who causes damage to nuclear material, nuclear facility or other source of ionising
radiation and thus causes serious property damage or damage to the environment or creates a danger to
the life and health of another person, shall be sentenced to imprisonment from five to fifieen years.

(2) If in the cases referred to in the preceding paragraph there has been caused:

a) a moderate or severe physical injury to one or several persons, the sentence shall be
imprisonment from eight to fifteen years;

b) death of one or more persons with or without consequence under Section a), the sentence
shall be imprisonment from ten to twenty years or capital punishment.
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Article 356g.
If by an action referred to in the preceding Article due to carelessness there has been caused:
a) serious property damage;

b) a moderate or severe physical injury to one or more persons with or without consequences
under Section a);

¢) death of one or more persons with or without consequences under Sections a) and b), the
sentence shall be: under Section a) imprisonment for a maximum of five years; under
Section b) imprisonment for a maximum of eight years; under Section ¢) imprisonment from
three to fificen years.
Article 356h.
1) A person who violates the nuclear and radiation safety regulations, knowing that his/her action
could cause bodily injury to or the death of another person, shall be sentenced to imprisonment for a
maximum of three years.

(2) A person who violates the nuclear and radiation safety regulations and caumses intentionally
serious property damage, physical njury to or the death of another person, shall be sentenced:

a) if serious property damage has been cavsed - to imprisonment from five to fifteen years;

b) if a moderate or severe injury to one or more persons has been caused with or without
consequences under Section a) to imprisonment from five to twenty years;

c) if the death of onc or more persons has been caused with or without consequences under
Sections a) and b) to imprisonment from ten to twenty years or capital punishment.
Article 356i.
H due to carclessness by an action referred to in the preceding article there has been caused:
a) serious property damage;

b) a moderate or serious physical injury to one or more persons with or without consequences
under Section a);

c) death of onc or more persons with or without consequences under Sections a) and b), the
sentence shall be: under Section a) imprisonment for a maximum of five years; under Section
b) imprisonment for a maximum of eight years; under Section ¢) imprisonment from three to
fifteen years.
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Article 356j.

In the cases referred to in Article 356f, paragraph 2, Article 356g, Sections b) and c),
Article 356h, paragraph 2, and Article 356i, Sections b) and c) the court shall deprive the offender of
their rights under Article 37.

§3  For the application of this Act the Council of Ministers shall adopt regulations.
§4  This Act shall abrogate the Act on State Control of Nuclear Safety (D.V. No. 54/1980).

§ 5  The implementation of the Act is assigned to the Council of Ministers.

TRANSITIONAL AND CONCLUDING PROVISIONS
to the amended and supplemented Act on the Act on the Use of Atomic
Energy for Peaceful Purposes
(Published: D.V. No. 69/1995)

§6  Throughout the Act the wording “natural environment™ to be substituted by “environment™ and
the wording “People's Republic of Bulgania™ to be substituted by “Republic of Bulgaria™.

§7  The Committee on the Use of Atomic Energy for Pcaceful Purposes in agreement with the
relevant ministries shall adopt regulatory acts determining the standards and regulations for nuclear and
radiation safety and other requirements for the safe use of atomic energy.

§8  The nuclear facilities which do not meet the requirements of the Act on the Use of Atomic
Energy for Peaceful Purposes or the Act for the application thereof shall be brought into compliance
with them at the instance of the relevant State bodics as agreed by the Committec on the Use of Atomic

Energy for Peaceful Purposes.

§9 At the end of Article 8 of the transitional provisions of the Act on the State Fees and Taxes
(promulgated: issue 104/1951; altered and added: issue 89/1959, issue 21/1960; D.V. No. 53/1973,
issue 87/1974, issue 21/1975; issue 55/1991, and issue 100/1992) there is added at the end of the first
sentence: “and the Act on the Use of Atomic Energy for Peaceful Purposes™.
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ITALY

Legisiative Decree No 230 on transposition of the Euratom Directives on Radiation Protection
(Directives Euratom 30/836, 84/467, 84/466, 89/618, 90/641, 92/3)

(17 March 1995)

EXTRACTS

CHAPTER1]
G | Radiation Protection Princiol

Article 1. Scope
1. The provisions of this Decree shall apply:
a) 1o the construction, operation and decommissioning of miclear installations;

b) to the production, importation, export, handling, processing, use, marketing, holding, storage,
transport, termination of holding, collection and disposal of radioactive materials and to any other
activity or situation mvolving a significant risk ansmg from such radiation, including work with
radiaton-gencrating devices and mining activities, as well as exposure to natural sources of radiation,
when the conditions set out m Annex [ obtain.

2. The conditions for implementing this Decree set out in Annex 1 shall be updated, to take acoount of
technical progress and European Union directives and recommendations, by mecans of decrees issued by the
Prime Mmaster on a proposal by the Mmister for Health and the Minister for the Environment and in
conjunction with the Minister for Industry, Trade and Craft Trades, the Minister for Employment and Social
Security and the Minister for the Civil Service, having consulted the National Environmental Protection
Agency (ANPA), the Higher Institute for Prevention and Safety at Work (ISPESL) and the National Health
Institute for Conference of State-Regions. The said decrees shall also lay down, taking account of technical
progress and European Umion directives and recommendations, specific implementing provisions for
particular activities and situations, including those involving exposure to natural sources of radiation.

*  Unofficial anslation by the Buropean Commission. The annexes to the Decree have not been reproduced due to
their volume.
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Article 2. Principles of Radiation Protection

1. In order to provide the most effective protection against ionising radiation for the health of the general
public and of workers and for the environment, the following general principles shall be observed in respect of
the activities covered by this Decree:

a) the types of activitics mvolving exposure to ionising radiation shall be justified in advance and
periodically reviewed in the light of the benefits that they confer;

b) exposures to ionising radiation shall be kept as low as reasonably achievable, account being taken of
economic and social factors;

c) the sum of the doses and committed doses received shall not exceed the prescribed limits, as laid down
in this Decree and the associated implementing provisions.

CHAPTER 11

Bodies

Article 8. Interministerial Coordination and Consultation Council

1. An interministerial coordination and consultation Council to deal with the problems ansing from the
peaceful use of nuclear energy shall be set up at the Ministry of Industry, Trade and Craft Trades. It shall
comprise the Director-General for Energy Sources and Basic Industries, who shall act as chaimman, and
9 members nominated as the respective representatives of the Ministry of Industry, Trade and Craft Trades,
the Ministry of the Interior, the Ministry of the Environment, the Ministry of Defence, the Ministry of
Employment and Social Security, the Ministry of Healih, the Ministry of Transport, the Department for the
Coordination of Civil Protection at the Prime Mimister’s Office and the ANPA.

2. The representatives of the ministries shall be at least of the administrator grade.

3. The secretarial functions of the Council shall be carried out by officials of the Directorate-General for
Energy Sources and Basic Industries.

4. If the chairman is absent or unable to attend, he may delegate his functions to the Deputy Director-
General for Energy Sources and Basic Industries from the Ministry of Industry, Trade and Craft Trades.

5. The members of the Council and the secretaries shall be appointed for a period of 4 years by decree of the
Prime Minister on the basis of a proposal from the Minister for Industry, Trade and Craft Trades.

6. The Council shall give its opinion on draft legislation concerning the peaceful use of nuclear energy, for

the purposes inter alia of coordinating the activities of the various authorities in this area, including those
relating to the mplementation of this Decree.
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7. In order to examine specific problems, the Chairman may set up working parties and may call on experts
nominated by public authoritics to take part in the work of the Council.

8. The way in which the Council is to operate shall be laid down in a decree issued by the Mmister for
Industry, Trade and Craft Trades.

Artide9.  Technical Committee for Nuclear Safety and Health Protection

1. A technical Committee for muclear safety and health protection against ionising radiation shall be set up at
the National Environomental Protection Agency (ANPA). It shall comprise 16 experts on nuclear safety,
health protection against ionising radiation or fire protection, of whom:

a) 12 shall be nominated by the Ministry of the Interior, the Mmistry of Industry, Trade and Craft
Trades, the Ministry of Public Works, the Ministry of Employment and Social Security, the Ministry
of Health and the Mimistry of the Environment, viz. 2 from each ministry;

b) 2 shall be nominated by the Agency for New Technologies, Energy and the Environment (ENEA);
¢) 2 shall be nominated by the ANPA.

2. Ifthe installations are State maritime property or ports, 2 experts nominated by the Ministry of Transport
and the Ministry of Defence shall be inchuded on the Committee. Similarly, for matters dealing with a specific
region of autonomous province an expert nominated by the region or autonomous province will be included on
the Committee.

3. To deal with matters concemning the implementation of this law which impinge on areas that fall under the
responsibility of the Higher Institute for Prevention and Safety at Work (ISPESL), the National Health
Institute, the National Research Council, the Ministry of Defence and the Department for the Coordination of
Civil Protection, the Committee shall also include an expert nominated by the authorities concerned.

4. The Commitice shall give the opinions provided for by this law with a view to the issuing of the
authorisations referred to in Chapter VII and to the preparation of the emergency plans referred to in
Chapter X.

5. When requested to do so, the Committee shall issue opinions and assist the State authorities on technical
problems concerning nuckear safety and the protection of workers and the general public aganst the risks
6. The members of the Committee and the officials of the Committee’s secretaniat shall be appointed for a
period of 4 years by decree of the Prime Minister and may be reappointed. The Chatrman, chosen from the
above-mentioned members, shall be appointed by decree of the Prime Minister.

7. To deal with special problems, the Chairman may invite other experts, lalian or forcign, who are
qualified in specific sectors to take part in the Committee's work. Such experts shall not have any voting
rights.

8. A minimum of 10 members must attend each committee meeting for the meeting to be valid.
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9. The Committee’s running costs shall be met by the ANPA in accordance with Article 1 bis(5) of Law
No 61 of 21 January 1994.
Article 10. Inspection Work
1. In addition to the responsibilities of the individual authorities governed by exasting legal provisions,
including those of the bodies belonging to the National Health Service, and by the provisions of Chapters IV,
VIII and X, inspection for the purposes of this Decree and, as regards nuclear safety and health protection,
for the purposes of Law No 1860 of 31 December 1962 shall be the responsibility of the ANPA through the
intermediary of its own inspectors.
2. The inspectors referred to in paragraph 1 shall be appointed by order of the Chairman of the ANPA.
3. These inspectors shall have right of access to any premises in which the activities subject to their
supervision are performed and may carry out any checks which have a bearing on muclear safety and the
protection of workers, the general public and the environment. They may in particular:

a) obtain data and information from the staff concerned;

b) obtain any information and have access to any documents, even of a restricted or classified nature,
which concern nuclear safety and radiation protection;

¢) request proof that machinery and equipment is in good working order;

d) carry out any checks they deem necessary in order to ensure compliance with the technical regulations
and specific requirements drawn up under this Decree.

4. A copy of the inspection report shall be issued to the operator or his representative at the workplace, who
shall be entitled to have their own comments included in the report. If the operator or his representative does
not sign the report, the inspector shall indicate the reasons for this in the report itself.

5. Inthe performance of their duties, the inspectors of the ANPA act as officials of the criminal investigation
department of the police.

6. The ANPA shall inform the competent local supervisory bodies of the actions it has taken.

CHAPTER IV
Mining Operations

Article 11. Scope

1. The provisions of this chapter shall apply to mining operations camed out in areas covered by a
prospecting or exploration permit or a mining licence and which involve the risk of radiation exposure when
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the conditions set out m Annex I obtain. The procedures for assessing whether or not such conditions obtain
shall be established by decree of the Minister for Industry, Trade and Craft Trades, in conjunction with the
Minister for Employment and Social Security, the Minister for Health and the Minister for the Environment,
after consultation of the ANPA.

2. Supervision of the system for protecting workers employed in the activities referred to in paragraph 1
against the risks arising from lonising radiation shall be carried out by the Ministry of Industry, Trade and
Craft Trades, through the intermediary of the chief engineer of the office responsible for the area concerned,
who shall be assisted by the bodies of the national health service responsible for the area concerned and by the
ANPA within their respective spheres of competence.

30D
4 ()

5 (.)

Article 18. Importation and Production of Radioactive Materials for Commercial Purposes

1. The importation for commercial purposes of radicactive materials, or of products, apparatus and any
other devices containing such materials shall be notified in advance at least 60 days before such activitics

2. The production for commercial purposes of the radiation sources referred to in paragraph 1 shall be
notified in advance at least 60 days before the activity itself commences.

3. For the purposes of these provisions, production is to be taken to include any handing, fractionation,
dilution or other operation performed on radicactive materials or on the device containing them such that a
product that contains this material and differs from the original product may be placed on the market.

4. The notification referred to in paragraphs 1 and 2 shall be addressed to the Ministry of the Environment,
the Ministry of Industry, Trade and Craft Trades, the Ministry of Employment and Social Security, the
Ministry of Health, the Ministry of the Interior, and the ANPA.

5. For the purposes of compliance with the provisions mentioned in Article 2, the notification procedures as
well as the conditions goverming any exemption from the notification requirement shall be laid down in a
decree issued by the Minister for Industry, Trade and Craft Trades, after consulting the other Ministers
referred to in paragraph 4, any other authorities involved and the ANPA.

6. Marketing activitics shall remain subject to the provisions mentioned in Article 4 of Law No 1860 of
31 December 1962.
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Article 19. Obligation to Provide Information

1. Any person who imports or produces for commercial purposes, or otherwise trades in, radioactive
materials or products and devices of any kind that contain such materials shall ensure that every source placed
on the market is accompanied by written information on the technical precautions to be taken to prevent any
undue exposure and on the procedures to be followed when the said items are disposed of or cease to be in the
possession of the holder.

2. The decree referred to in Article 18 shall lay down the manner in which the obligation to provide
information is to be fulfilled as well as any exemptions in complying with the provisions mentioned in
Article 2.

Article 20.  Register of Commercial Transactions and Summary Record of Transactions Carried Out

1. Any person who produces for commercial purposes, or otherwise trades in, radioactive materials shall
keep a record of all the commercial transactions relating to such materials, indicating the contracting partics.

2. A summary recor of the commercial transactions carried out shall be forwarded to the ANPA.

3. For the purposes of these provisions, a commercial transaction means any transfer, even if free of charge,
carried out as a commercial activity.

4. The decree referred to in Article 18 shall lay down the requisite registration procedures as well as the
procedures and time limits for forwarding the summary record. Special provisions may be drawn up for the
maternials referred to in Article 23.

5. Ifthe records referred to in paragraph 1 also contain the information required for the records referred to in
Article 22(3), they shall replace the latter. For this purpose, the decree referred to in paragraph 4 shall
indicate the registration procedures to be followed m such cases.

Article 21. Transport of Radioactive Materials

1. In respect of the transport of the materials referred to in Article 5 of Law No 1860 of 31 December 1962
and subsequent amendments and additions that is carried out in one's own name and on behalf of another
person, or in onc's own name and on one’s own behalf, even where use is made of equipment other than that
for which one has full responsibility and over which one has full control, the provisions of the said law shall
continue to apply. The authorisations required under these provisions, issued after consulting the ANPA and
the Ministry of the Interior, may contain specific requirements laid down by the ANPA.

2. After consulting the ANPA, the Minister for Transport shall issue decrees containing regulations
governing the various modes of transport, implementing inter alia European Union directives and
recommendations as well as interational agreements on the transport of dangerous goods.

3. Persons carrying out the transport operations referred to in paragraph 1 shall forward to the ANPA a
surnmary record of the transport operations completed, indicating the materials carried. The decree referred to
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in Articke 18 shall lay down the cniteria for implementing this provision, the procedures to be followed, the

Article 22. Holding of Sources of Ionising Radiation

1. Without prejudice to the provisions referred to in Article 3 of Law No 1860 of 31 December 1962 and
subsequent amendments and additions, amy person who in whatever capacity holds radiabon sources,
including radiation-gencrating devices, shall within 10 days report this fact to the departments of the national
health service responsible for the area concerned, the provincial headquarters of the fire service, the ANPA
and, where it lies within their responsibility, the Labour Inspectorate, the harbour master and the port medical
office, indicating the protective measures taken.

2. The provisions in paragraph 1 shall not apply:

a) to muclear fuel and special fissile materials used or intended for the installations referred to in
Chapter V1, even when they are in transit;

b) to radiation sources that arc being transported, as well as those stored during the transport operation
for a period not exceeding 10 days;

¢) to radicactive matenals extracted during mining operations and stored in the area covered by the
exploration or mining licence.

3. The source holders referred to in paragraph | shall ensure that records are kept of the sources held,
indicating armvals and releases of these sources for reasons of decay, waste disposal or transfer, or
termination of possession.

4. The Mmister for Health, in conjunction with the Minister for the Environment, the Minister for Industry,
Trade and Craft Trades, the Minister for Employment and Social Security and the Minister for the Interior,
and after consulting the ANPA, shall issue a decree laying down the procedures, conditions and quantities
relating to the reporting of radicactive maternals, the procedures and characteristics relating to the reporting of
radiation-gencrating devices, and the requisite registration procedures.

Article 23.  Holding of Special Fissile Materials, Source Materials, Ores and Nuclear Fuel

In accordance with Article 3 of Law No 1860 of 31 December 1962, the holders of special fissile
matcnals, source materials, ores and radioactive materials shall report these items and, in addition, keep
accounts of them in the manner and for the quantities to be laid down in a decree by the Minister for Industry,
Trade and Craft Trades after consulting the ANPA.
Artide 24. Termination of Holding of Ionising Radiation Sources
1. Any person who has held radiation sources as defined in Articles 22 and 23 shall, within 10 days, inform

the authoritics refetred to in the said articles of cases in which he has ceased to hold these sources, such cases
to inchude waste transfers to third parties.
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2. The information referred to in paragraph 1 is not required where it concerns the final disposal m the
environment of radioactive wastes carried out in accordance with the provisions of this Decree or of the
authorisations issued under this Decree, or to cases in which radioactive materials are administered to
individuals for purposes of diagnosis, treatment or clinical scientific research.

3. The obligation to provide information referred to in paragraph 1 shall not apply to the transfer of sources
to third parties carried out as a commercial activity.

4. The decree referred to in Article 22 shall lay down the procedures and conditions governing the
information required under the present article.

Article 25. Mislaying, Loss and Retrieval of Radioactive Materials

1. The mislaying or loss, for whatever reason, of radioactive matenials in whatever form and of devices
containing such materials shall be immediately reported to the depariments of the national health service and
to the provincial headquarters of the fire service responsible for the area concerned, to the nearest law
enforcement agency, to the harbour master and the port medical office, where they are responsible, and to the
ANPA.

2. If the materials and devices referred to in paragraph 1 are retrieved by the person sending the onginal
notification, the nearest law enforcement agency shall be informed immediately.

3. The finding of materials or devices bearing information or marks from which it can clearly be inferred that
radioactivity is present shall be immediately reported to the nearest law enforcement agency.

Article 26, Sources of a Recognised Type

1. By virtue of their propertics and the scale of the nisk which they present, certain sources or types of
radiation sources may be classified as “sources of a recognised type™.

2. The Minister for Industry, Trade and Craft Trades, in conjunction with the Minister for the Interior, the
Minister for Health, the Minister for Employment and Social Security and the Minister for the Environment,
and after consulting the ANPA, the ISPESL and the ISS, shall issue a decree laying down the criteria and
procedures for giving the classification referred to in paragraph 1 as well as the exemptions, based on the
scale of the risk, from the reporting, licensing or physical monitoring obligations set out in this Decree.

3. The decree referred to in paragraph 2 shall take account of Community legislation conceming the
principle of mutual recognition.
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CHAPTER VI

System for Licensing Installations and Special Provisions Governing Radioactive Waste

Article 27. Authorisation to Use Radiation Sources

1. Installations, establishments, institutes, departments, medical practices and laboratories engaged in
activities involving, for whatever purpose, the holding, use or handling of radicactive matenals and of
products or devices of any kind containing such materials, or the processing, storage and, where appropriate,
disposal of waste, or the use of apparatus gencrating ionising radiation shall require prior authonsation, as
laid down in this chapter. Heaceforth, the phrase "use of sources of ionising radiation” is to be taken to mean
all the activitics referred to in this paragraph.

2. The use of sources of iomsing radiation referred to in paragraph 1 shall be divided into 2 categonies: A
and B. The Prime Minister, on a proposal from the Mimister for Industry, Trade and Craft Trades, in
and Social Security and the Minister for Health, and after consulting the ANPA, shall issue a decree laying
dowmn the conditions for classifying uses under the said categories i the light of the risks to workers and the
gencral public arising from such activities. This decree shall also lay down the relevant radiation protection
criteria, the procedural rules for granting authorisation, the circumstances in which exemptions from such
authorisations are allowed, and the specialist advisory bodies set up in such a way as to represent all the
requisite specialist disciplines.

3. The provisions of this chapter shall not apply to the activities governed by the provisions of Chapters IV
and VII.

4. Where applicable, the provisions of Article 13 of Law No 1860 of 31 December 1962 and subsequent
amenciments and conditions remain in force.

Artide28.  Category A Uses

1. Category A uses shall require prior authorisation from the Ministry of Industry, Trade and Craft Trades,
issued in comjunction with the Mmistry of the Environment, the Ministry of the Interior, the Ministry of
Employment and Social Security and the Ministry of Health, after consulting the ANPA. This authorisation
shall cover the siting of the installation, the suitability of the premises, of the radiation protection system, of
the operating methods, of the equipment and of the qualifications of staff, the consequences of any accidents
and, where applicable, the procedures adopted for the removal and disposal of radicactive waste. A copy of
the authorisation shall be sent by the Ministry of Industry, Trade and Craft Trades to the other ministries
consulted, to the President of the interested autonomous region or province, to the mayor, prefect, and
provincial headquarters of the fire service responsible for the area concemed, and to the ANPA.

2. The authorisation may lay down specific conditions governing the construction, testing, operation and,
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Article 29, Category B Uses

1. Category B uses shall require prior authorisation concerning the suitability of the site for the premises, of
the radiation protection system, of the operating methods, of the equipment and of the qualifications of staff as
well as the consequences of any accidents and, where applicable, the procedures adopted for the removal or
disposal of radicactive waste in the environment.

2. The competent authoritics for the granting of a certificate of approval as mentioned in paragraph 1,
concerning activities imvolving exposure for medical purposes, as well as the procedures for granting this
certificate of approval, are defined by the legislation of the regions and autonomous provinces, which must be
promulgated within a period of 180 days from the date on which the decree mentioned m Article 27 enters into
force. This legislation determines or defines the technical agencies to be consulted in order to obtain such a
certificate; competent requisite bodies must be represented within these agencies, including the local Chief of
the Fire Brigade. In other cases, the certificate of approval is granted by the prefect, after consultation with
competent technical agencies, mcluding the local Chief of the Fire Brigade. A copy of the certificate of
approval shall be sent to the ANPA.

3. The authorisation, issued on the basis of the techmcal documentation provided, may lay special conditions
regarding tests and the operations involved.

Article 30.  Authorisations for the Disposal of Waste in the Environment

1. Apart from the cases specified in this chapter and in Chapters IV and VII, the Minister for the
Environment, in conjunction with the Minister for Health and the Mmister for Industry, Trade and Craft
Trades, and after consultation with the ANPA, shall lay down by decree Jevel of emission of solid liquid and
gaseous radioactive waste in the environment, for which an authorisation is required.

2. The competent authorities for the granting of authorisations and the procedural rules for granting such
authonsations shall be determined by the legislation of the regions and autonomous provinces concerned.
There shall be a 180-day period commencing from the date the afore-mentioned decree enters mto force.
These procedures shall provide for consultation with authorised local technical agencies.

3. The authonsation may establish specific requirements, notably as regards the characteristics of waste
presenting risks other than radiological. A copy of the authorisation shall be sent to the Ministries described
in paragraph 1 above and to the ANPA.

Article 31. Collection of Radioactive Waste on Behalf of Third Parties

1. The collection of radioactive waste from third parties for transfer to processing or storage facilities or for
disposal in the environment as described in Article 30, even where the equipment used belongs to others, shall
require an authorisation from the Ministry of Industry, Trade and Craft Trades, to be issued after consulting
the ANPA.

2. A decree issued by the Minister for Industry, Trade and Craft Trades after consulting the ANPA shall lay

down provisions governing the procedures for granting the authorisation referred to in paragraph 1 as well as
any exemptions from the licensing requirement.
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Article 32. Shipments, Imports and Exports of Radioactive Waste

1. Shipments of radioactive waste from and to Member States of the Europcan Union, imports and exports
of such waste from and to other States and the tramnsit of such shipments through alian territory shall require
prior authorisation.

2. 'The authorisation referred to in paragraph 1 shall be issued by:

a) the authority with jurisdiction for the granting of the certificate of approval, as described in Article 29,
or of the authorisation as described in Article 30, after consultation with the duly authorised technical
agencies, in the case of shipments, imports or exports, carmied out in respect of the activities subject to
the provisions conceming the granting of authorisation, as described in Artickes 29 and 30, or in
respect of activities not subject to such provisions;

b) the Mimstry of Industry, Trade and Craft Trades, afier consulting the ANPA, in the case of

shipments, imports and exports carried out in respect of the other licensing requirements set out in this
Decree, and in cases of transit through Ialian territory.

3. In the case of shipments to Member States of the European Union and of imports or exports from or to
other States, the awthorisation in question shall be approved by the competent authorities of the Member
States of destination or of transit. Such approval shall be sought by the authority referred to in paragraph 2
that is responsible for granting the authorisation and shall be deemed to have been given if no reply has been
received within 2 months of receipt of the applicabion, unless the Member State concerned requests an
extension of up to 1 month of the said time limit or has informed the Furopean Commission that it does not
accept the automatic approval procedure in general, in accordance with Article 17 of Directive 92/3/Euratom.

4. In conjunction with the Mmnister for the Interior, the Minister for Employment and Social Secarity, the
Minsster for Health and the Mimister for the Environment and after consulting the ANPA, the Minister for
Industry, Trade and Craft Trades shall issue a decrec laying down the criteria, methods and procedural
provisions for the granting of the authorisation referred to in this articlke. This decree may provide for specific
exempiions from obligations and special prohbitions on the import and export of waste. These may also
cover countries of origin or destination.

Artide 33.  Authorisations Concerning Installations for Radioactive Waste Storage or Disposal

1. Without prejudice to existing provisions concerning an environmental compatibility statement, the
construction, establishment or operation of mstallations for the storage or disposal in the environment, with or
without prior treatment, of radioactive waste from other installations mcluding those nm by the same operator
shall be subject to prior authorisation. This authorisation shall be issued by the Ministry of Industry, Trade
and Craft Trades in conjunction with the Minister for the Environment, the Minister for the Interior, the
autonomous regions or provinces and the ANPA.

2. In agreement with the Mimister for the Environment and the Minister for Health and in conjunction with
the Minister for the Interior and the Minister for Employment and Social Security, and having consulted the
ANPA, the Minister for Industry, Trade and Craft Trades shall issue a decree laying down the radioactivity or
concentration levels and the types of waste to which the provisions of this article apply as well as the
procedural provisions for the granting of an authorisation in respect of the various types of installation.
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Depending on the type of installation concered, this Decree may allow authorisations to be issued in various
stages, including that of shutdown, and special conditions to be laid down for each stage, ncluding testing and
operation.

CHAPTER VI

Installations

Article 36. Documentation on Nuclear Safety and Health Protection

1. The person applying for the authorisation referred to in Auticle 6 ef seq. of Law No 1860 of 31 December
1962 in respect of the instatlations mentioned in Article 7(a), (), (d), (¢) and (f), shall forward to both the
Ministry of Industry, Trade and Craft Trades and the ANPA the following documents so that compliance with
nuclear safcty and health protection requirements may be verified:

a) preliminary plans of the installation complete with a topographical map, explanatory diagrams,
drawings and descriptions of the installation and a preliminary study conceming the disposal of
radioactive waste;

b) a preliminary safety report, indicating the safety and protection measures envisaged.

2. The authorisation referred to in Article 6 of Law No 1860 of 31 December 1962 shall be issued after

completion of the procedure set out in this chapter.

Article 37. Installations Not Subject to the Authorisation Referred to in Article 6 of Law No 1860 of
31 December 1962

1. Nuclear installations designed to produce electricity, inchuding those not subject to the authorisation

referred to in Articke 6 ef seq. of Law No 1860 of 31 December 1962, may be built only after approval has

been given from the point of view of nuclear safety and health protection.

2. Ths approval shall be given by the Minister for Industry, Trade and Craft Trades, after consultation of

the ANPA and following a request from the applicant, accompanied by the documents mentioned in the

previous article, in accordance with the procedure set out in this chapter.

3. The provisions referred to in the previous paragraphs shall be applicable to installations of any type built

and operated by government bodies.

Article 38. Technical Exantination

1. On the basis of the documentation referred to in Articles 36 and 37, the ANPA shall carry out a technical

examination and draw up a technical report on the preliminary plan, giving its opinion on the location of the

installation and on its features as set out in the preliminary plans, and also containing amy information that will
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enable a comprehensive preliminary assessment to be made of the nuclear safety and health protection profile
of the installation and of its operation.

2. The ANPA may, in addition to the documentation submitted to it under Articles 36 and 37, ask the parties
concemed for all further documentation it deems necessary for the purposes of the examination.

3. The technical report drawn up by the ANPA shall contain a critical exammation of the preliminary safety
report and of the preliminary study on the disposal of radioactive waste.

Article 39. Consultation with the Authorities Concerned

1. The Ministry of Industry, Trade and Craft Trades shall forward a copy of the ANPA's technical report to

the Ministry of the Interior, the Ministry of Employment and Social Security, the Ministry of Health and the
other ministries concemed

2. The Ministry of Industry, Trade and Craft Trades and the other ministries concerned may ask the ANPA
for further information and for any data that will enable a full assessment to be made of the site of the
installation and of the preliminary plans.

3. All the ministrics concerned shall forward to the ANPA, within 60 days of receipt of the technical report,
their opinions on the preliminary plans and on the site of the mstallation.

Article 40.  Opinion of the ANPA

1. Taking into account any observations made by the various minisirics, the Techmcal Committee referred to
m Article 9 shall express a final technical opinion specifying any requirements to be laid down as regards the
implementation of the plans.

2. The ANPA shall forward to the Ministry of Industry, Trade and Craft Trades its opinion drawn up on the
basis of that of the Technical Committee along with any observations from the various authorities.

Artide 50. Operating Licence

1. The operating licence shall be granted in respect of sucoessive operational stages, subject to the sucoessful
outcome of successive groups of miclear tests, and shall stipulate the limits and conditions which the operator
must observe.

2. The application for an operating licence for each stage shall be addressed to the Ministry of Industry,
Trade and Craft Trades. Each application must be accompanied by certificates of satisfactory completion of
the relevant group of muclear tests and by evidence that the installation's features are such that a stage of safe
operation may be envisaged subject to certain limits and conditions. A copy of the application along with a
copy of the said documents shall at the same time be addressed to the ANPA.

3. Having examined the letter and the supporting documents and, in the case of the installations referred to in
Articles 36 and 37, after consulting the Technical Committee, the ANPA shall forward to the Ministry of
Industry, Trade and Craft Trades its own opinion, stipulating any limits and conditions for plant operation.
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4. The Ministry of Industry, Trade and Craft Trades shall issue an operating licence subject to compliance
with any requirements drawn up by the ANPA, such compliance to be overseen by the ANPA.

5. ()

Article 55. Authorisation for the Decommiissioning of Nuclear Installations

1. The operations involved in the decommissioning of a nuclear installation shall be subject to prior
authorisation by the Ministry of Industry, Trade and Craft Trades, after consultation of the Ministry of the
Environment, the Ministry of the Interior, the Ministry of Employment and Social Security, the Ministry of
Health and the ANPA and on the basis of an application from the licensee. Where necessary, such
authorisations shall be issued for the individual intermediate stages leading up to the planned final state.

2. The subdivision into mtermediate stages must be shown to be part of an overall decommissioning plan,
which shall be enclosed with the application for an authorisation concerning the first stage.

3. For cach stage, a copy of the authorisation application shall be sent to the authorities referred to in
paragraph 1 and to the ANPA, together with the plan of the operations to be carried out, a description of the
state of the installation including an inventory of the radiocactive materials present, a description of the state of
the installation itself at the end of the stage in question, a safety analysis conceming the operations to be
carried out and the state of the mstallation at the end of the operations, a description of the intended use of the
resulting radicactive matenials, an assessment of the effects on the external environment and a radiation
protection programmme for emergency situations. The holder of the operating licence shall also propose in the
plan the situations m which it will no longer be possible to guarantee the technical conditions for compliance
with the individual provisions of this Decree and with the rules governing plant operation.

CHAPTER V11
Health Protection of Workers

Article 59,  Activities Covered - Supervision

1. The provisions of this chapter shall apply to the activities referred to in Article 1 that are camied out by
employed or similarly-classified persons within the meaning of Article 60, including activities pursued by the
State, public bodies at local, regional or national level, departments of the national health service, educational

2. Supervision of arrangements to protect the workers mentioned in paragraph 1 from radiation hazards shall
be entrusted not only to the ANPA but also to the Ministry of Employment and Social Security through the
intermediary of the labour inspectorate and, in the case of radiation-gencrating devices, to the departments of
the national health service responsible for the areas concerned.

3. The provisions of this article shall not affect the rules laid down for the activities referred to in
Chapter IV.
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4. Compliance with the provisions of this Chapter does not imply exemption from the obligations of
employers, managers, supervisors, workers and competent medical practitioners, as defined m Legislative
Decree No 626 of 19 September 1994, or from supervisory duties laid down in the same Decree.

Artide 61.  Obligations of Employers, Managers and Supervisory Staff

1. Employers who pursue and managers who direct the activities govemed by this Decree and the
supervisory staff who oversee such activities mmst, within the limits of their relevant duties and
responsibilitics, implement the protection and safety measures provided for by this chapter and by the
provisions deriving theref

2. Before commencing the activities referred to in paragraph |, employers shall obtain from a qualified
expert as defined in Article 77 a written repott containing assessments and other information on radiation
protection aspects relating to the activitics themselves. For this purpose employers shall provide qualified
report shall constitute the document referred to in Article 4(2) of Legislative Decree No 626 of 19 September
1994,

3. On the basis of the information contained in the report mentioned in paragraph 2 and, subsequently, of the
iformation referred to m Article 80, employers, managers and supervisory staff shall in particular:

a) ensure that the workplaces in which a radiation hazard exists are, in compliance with the provisions of
the Decree referred o in Article 82, identified, delineated, signposted and classified into areas, and
that access to them is appropriately controlled;

b) ensure that the workers concemned are classified for radiation protection purposes, in compliance with
the provisions of the Decree referred to in Article 82;

¢) prepare intemal rules on protection and safety appropriate to the radiation hazard, ensuring that a
copy of these rules is made available for consultation in areas used by workers and in particular in the
controlled areas;

d) supply workers, where necessary, with instruments for dosimetric monitoring and with protective
equipment, taking account of the risks to which they are exposed;

¢) inform workers, as part of a radiation protection training programme and in relation to the tasks to
which they are assigned, of the specific risks to which they are exposed, the standards relating to
health protection, the consequences of failing to comply with medical requiremeats, the manncr in
which they should carry out their tasks, and the internal rules referred to in sub-paragraph c);

f) ensure that individual workers observe the internal rules referred to in sub-paragraph c), use the
instruments and equipment referred to in sub-paragraph d) and observe the working procedures
referred to in sub-paragraph e);

g) ensure that sources of ionising radiation, exchuling unsealed sources that are being handled, are
indicated by means of appropriate signs;

h) provide workers with the results of dosimetric monitoring that relate directly to them.

34



4. As regards the obligations set out in paragraph 3, excluding those mentioned in sub-paragraph 3(f), and
where it is necessary to carry out physical monitoring as defined in Article 75, the employers, managers and
supervisory staff referred to in 1 shall use the services of the qualified experts referred to in Article 77 and, for
medical aspects, the medical practitioners referred to in Article 83; where it is not necessary to carry out
physical monitoring, the persons mentioned shall comply with the provisions set out in sub-paragraphs 3(c),
(€) and (f) and provide any of the protective equipment referred to in sub- paragraph 3(d) that is necessary.

5. All financial costs arising from physical monitoring and medical surveillance for radiation protection
purposes shall be borne by the employer.

Article 63. Obligations of Operators of Controlled Areas Using the Services of Outside Workers

1. Operators of one or more controlled areas who use the services of outside workers shall be responsible for
protecting these workers agamst the risks of ionising radiation, either directly or through contractual
agreements with the outside undertaking that employs these workers or with the worker himself if the latter is
self-employed, and shall be responsible for the aspects of their protection that are directly related to the nature
of the controlled area and of the work which the outside workers are required to perform.

2. In particular, for cach outside worker performing activities in a controlled area, the operator of the
controlled area must:

a) check, using the radiation passbook referred to in Article 62, that the worker, before carrying out
work in the controlled area, has been passed by an approved medical practitioner as fit to face the
type of risk associated with the work itself;

b) ensure that the outside worker concerned, apart from the information referred to in Article 62(3)Xb),
has received or is receiving specific traning in connection with the charactenistics of the controlled
area where the work is to take place;

¢) ensure that the outside worker concerned has been issued with personal protective equipment where
this is necessary;

d) ensure that the outside worker concerned has been issued with personal dosimetric monitoring
equipment appropriate to the type of work performed and that he receives any operational dosimetric
monitoring that may be necessary;

¢) insofar as he is responsible, ensure compliance with the general principles referred to i Article
2(1)a) and (b) and the exposure limits referred to m Article 96;

f) take the necessary steps to ensure that assessments of the doses associated with the work are entered
n the radiation passbook.
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Article 68. Obligations of Workers
1. Workers must:

a) observe the instructions issued by the employer or lis representatives as regards individual and
collective protection and safety, as a function of the task to which they are assigned;

b) use, in accordance with specific instructions, the protective equipment and dosimetric monitoring
instruments provided by the employer;

¢) immediately notify the employer, manager or member of supervisory staff of any shortcomings in
such protective and safety equipment and dosimetric instruments, and any other conditions of risk
which they observe;

signs, protective equipment and measuring devices;

¢) not undertake on their own initiative operations which lic beyond their sphere of competence or which
may compromise profection and safety;

f) undergo medical surveillance as required under this Decree.

2. For the purposes of the provisions of Article 66, workers who carry out, on behalf of several employers,
activities which expose them to the risk of ionising radiation must inform each employer of the activities
carried out for the other employers. They must also inform employers of any earlier activities.  Outside
workers must show the radiation passbook to the operator of a controlled zone before performing the tasks
assigned to them.

Articdde 74.  Accidental and Emergency Exposures

1. After any accidental or emergency exposure, employers, managers and supervisory staff, within the hmits
of their respective duties and competencies, must obtain from the qualified expert a technical report setting out
the circumstances of and reasons for the exposure, msofar as these can be ascertained by the qualified expert,
and an assessment of the doses received by the workers concemed.  The provisions of Article 91 shall remain
in force.

2. Only civil protection workers and volunteers may be subjected to emergency exposures. These persons
must be informed in advance of the risks involved and supplied with protective equipment appropriate to the
circumnstances in which the exposure occurs.

3. The Minister for the Interior, in conjunction with the Minister for Employment and Social Security, the
Minister for Health, the Minister for Civil Protection and the Minister for Industry, Trade and Craft Trades,

shall issue a decree laying down conditions and levels for the emergency exposure of civil protection workers
and volunteers.

4. In the casc of mmmg and quarrying work, emergency measures shall be carmmied out by appropriately
tramed volunteers.
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Article 75.  Physical Monitoring

1. Physical monitoring for the protection of workers and the general public must be carried out where the
activities performed involve the classification of workplaces into one or more controlled or supervised areas or
the classification as exposed workers of those assigned to such activities.

2. Employers pursuing the activities governed by this Decree must take steps to ensure that physical
monitoring is carried out in accordance with the provisions of the decree referred to in Article 82, on the basis
of the information in the report referred to in Article 61(2) and, subsequently, in the report referred to in
Article 80(1) [not reproduced in these extracts].

Article 76. Dosimetric Services

1. Without prejudice to the powers conferred under existing legislation, any person carrying out individual
dose monitoring, including the activities governed by Chapter IV, is subject to supervision by the ANPA and,
for this purpose, shall notify the ANPA, within 30 days, that the said activities have commenced.

2. The persons referred to in | shall forward to the INSPESL and the ANPA, in a manner prescribed by the
latter, the results of the measurements carmied out so that they may be entered in a national register of exposed
workers. This register shall be established under a decree issued by the Minister for Employment and Social
Security in conjunction with the Minister for Health, after consulting the ANPA.

Article 82,  Methods of Classifying Workplaces and Workers for the Purposes of Radiation
Protection and Physical Monitoring

1. After consulting the ANPA, the Minister for Employment and Social Security and the Minister for Health
shall issue a decree laying down and updating:

a) the criteria for classifying workplaces into different areas for radiation protection purposes;
b) the criteria for carrying out physical monitoring and classifying workers into categories;

c) the categories into which the apprentices and students referred to in Article 70 are classified for
radiation protection purposes.

2. The same decree shal] specify the circumstances in which workers may be exposed to radiation.
3. In compliance with the radiation protection objectives laid down in the directives adopted by the Council
of the European Communities, the criteria, categories and procedures referred to in paragraph 1 shall be such

as to ensurc that the health protection of workers, apprentices and students against the risks arising from
ionising radiation is as effective as possible.
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1. The employer shall ensure through the intermediary of one or more medical practitioners that exposed
workers, apprentices and students receive medical surveillance in accordance with the provisions of this
chapter and those of the decree referred to in Article 82. This surveillance shall be based on the principles

2. Medical surveillance of exposed workers who are not classified in Category A shall be provided by means
of competent medical practitioners or approved medical practitioners. Medical surveillance of Category A
workers shall be provided by approved medical practitioners.

3. The employer may not assign the persons referred to in paragraph 1 to any activity mvolving the risk of
exposure to ionising radiation if the medical findings are unfavourable.

4. The employer shall ensure that the medical practitioners referred to in paragraph 1 work in conditions that
enable them to carry out their tasks.

5. The employer must give the medical practitioners referred to in paragraph 1 access to any mformation or
documentation which they consider necessary for assessing the state of health of the exposed workers and
provide such working conditions as are relevant to the medical assessment of the workers' fitness for work.

6. The functions of an approved medical practitioner or a competent medical practiboner may not be
performed by the employer in person or the managers who pursue and direct the activity in question, or by
those supervising this activity, or by the supervisory bodies referred to in Article 59(2).

Article 92. Noxification of Major Accidents and Exposures, and Occupational Diseases

Employers shall, without delay and within no more than 3 days, notify the ANPA, the provincial tabour
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accidents arising from the activitics described in Article 59 and any exposures at levels above the values laid
down under Article 96.

2. Medical practitioners shall notify the provincial labour inspectorate and the departments of the national
health service responsible for the area concerned of any cases of occupational diseases within 3 days of their
3. Medical practitioners, public and private medical establishments, and public or private social insurance
mstitutions that draw up reports on cascs of tumours which in their view have been caused by occupational
exposure to ionising radiation shall forward to the ISPESL a copy of the relevant documents containing the
clinical or anatomico-pathological findings and details of the occupational history involved.

4. Details of the tumour cases referred to in paragraph 3 shall be entered by the ISPESL in the register
referred to in Articke 71(2) of Legislative Decree No 626 of 19 September 1994.
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Article 96. Exposure Limits

1. In relation to the various conditions of exposure referred to m the decree mentioned in Article 82, the
Prime Minister, on a proposal from the Minister for Health, in agreament with the Minister for the
Environment, the Minister for Employment and Social Secunity and the Minister for Civil Protection, and
after consulting the CNR, ANPA, ENEA, 1SS and ISPESL, shall issue a decree specifying:

a) dose limits for:

exposed workers;

apprentices and students;

sclf-employed workers and persons employed by third parties;
non-exposed workers.

b) the dose values involving the special medical surveillance and the obligation referred to in Articles 91
and 92 respectively.
2. The Decree referred to in paragraph 1 may also lay down special dose limits or exposure conditions for

female workers of child-bearing age and for the female apprentices and female students of child-bearing age
referred to in Article 70.

W -

3. Dose limits for members of the public shall be laid down in a decree issued by the Prime Minister on a
proposal from the Minister for the Environment, in conjunction with the Minister for Health and the Minister
for Civil Protection, and after consultation of the CNR, ANPA, ISS and ISPESL.

4. As a means of ensuring compliance with the dose limits, the decrees referred to in paragraphs 1 and 3
shall define specific radiation protection quantities together with the criteria for their use. These provisions

5. The decrees referred to in paragraphs 1 and 3 may lay down special cases to which the dose limits that
they specify do not apply.

6. The Decree referred to in paragraph 1 shall also lay down the concentration values for radionuclides in
minewater for the purposes of Article 16(1), as well as the dose values referred to m Articles 101(2) and
115(1).

7. The dose limits and values referred to in paragraphs 1 and 3 as well as the special quantities and the

criteria referred to in paragraph 4 must be laid down and updated i the light of the radiation protection
objectives laid down in the directives of the Council of the Furopean Communities.
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CHAPTER IX

Health Protection of the Population

SECTION 1

General Protection of the Population

Article 97. Activities Covered. Supervision

1. The provisions of this chapter shall apply to the activities which in some way expose the population to the

2. The health protection of the population shall be the responsibility of the Ministry for Health, which shall
make use of the departments of the national health service.

3. Supervision of measures to protect the health of the population shall cover all sources of 1onising radiation
in order to prevent, in accordance with the general principles referred to in Article 2, exposure of the
population and contamination of the environmental matrices, food products and beverages for human or
animal use, or of other important matrices.
4. The supervision refermed %o in paragraph 3 shall be carried out by the departments of the national health
service responsible for the area concerned and the ANPA, which shall report directly to the Minuster for
Artide 98.  Specific Bans
1. It shall be prohibited to market, produce, import, use, prepare or hold for commercial purposes the
following products, where radioactive materials have been deliberately added to them, cither directly or
hrough activation:

a) toiletries and cosmetics;

b) objects for domestic or personal use, apart from those intended for medical or paramedical use;

c) toys;

d) foodstuffs and beverages;

¢) lightning-protection devices.

2. The ban referred to in paragraph 1 shall not apply to the sources of a recognised type mentioned in
Article 26.

3. h shall be prohibited to wse radiation sources on people, unless it is done for diagnosis, treatment or
clinical scientific rescarch in accordance with the standards in force.
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4. It shall also be prohibited to produce, import, use or market electronic remote-viewing equipment or
devices for the electronic reproduction of mmages which emit ionising radiation at higher levels than those
established by decree of the Minister for Health, in conjunction with the Minister for Industry, Trade and
Craft Trades and with the other authorities concemed, following consultation of the ANPA.

5. Where duly substantiated, specific exemptions shall be granted from the bans referred to in paragraphs 1
and 4 by decree of the Minister for Health, in accordance with the general principles referred to in Article 2.

Article 99. General Rules Governing Protection - Limitation of Exposure

1. Anyone conducting the activitics covered by this Decree shall take all the necessary measures to prevent
members of the public from being exposed to the risk of receiving doses or committed doses which are above
those laid down in the Decree referred to in Article 96, including exposures resulting from the contamination
of matrices.

2. Anyone conducting the activities covered shall also adopt all appropriate safety and protection measures
to reduce the contributions to the doses or committed does received by the reference groups of the population
to a level which is as low as reasonably achievable.

3. The provisions referred to in paragraph 1 shall not apply to the cases referred to in Article 96(5).

Article 100.  Significant Increases in the Risk of Contamination of the Environment and of Exposure
of Persons

1. In the event of the detection within the perimeter of an installation or during transportation, of any
unforeseen radioactive contamination or of any accident resulting in a significant increase in the risk of the
exposure of people, the operator or the transporter shall take the appropriate steps to avoid an increase in the
risk, requesting where necessary the assistance of the civil protection services through the Prefect responsible
for the area concermed.

2. If the accident referred to in paragraph 1 results in the risk of a spread of contamination or, in any event,
of exposure of persons beyond the perimeter of the installation, the operator shall mmediately inform the
Prefect and the national health service departments responsible for the area concemed, who/which shall then,
in accordance with the level of risk, inform the ANPA.

3. Without prejudice to the provisions of Article 25, the requirements in paragraphs 1 and 2 shall also apply
to the installations and transport operations not covered by the provisions of this Decree whenever the
operator or the transporter leams of accidents involving radioactive materials and causing the situations
referred to in the said paragraphs.

Article 101.  Exceptional Situations

1. If durmg the activities covered by this Decree involving operations with radioactive matenials, accidents
occur which could lead to significant contamination of the atmosphere, the water, the soil and the other
matrices m areas beyond the perimeter of an installation, the operators carrying out these operations shall:
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a) immediately inform the Prefect, the provincial headquarters of the fire service, the departments of the
national heatth service responsible for the area concemned and the ANPA, if the activities come under
Articles 29 and 30, and immediately inform the same persons as well as the head of the port authority
and the port medical office if the accidents concern harbour environments or other areas under the
Jurisdiction of port authorities and territorial waters and relate to activities covered by other licensing
measures provided for in this Decree and in Law No 1860 of 31 December 1962;

b) take all precautions necessary to reduce radicactive contammation in the areas outskle the penimeter
of the stallation so as to limit the risk to the population.

2. Once the Prefect has received the information referred to in paragraph 1, he shall immediately forward it
to the Department responsible for coordinating civil protection at the Pnime Minister’s Offfice.

3. The installations and situations which are covered by this Decree but which differ from those referred to
in Section I of Chapter X and which may cause the dosc values fixed in Article 96(6) to be exceeded in the
crtical group of the population shall be assessed in accordance with the provisions of Law No 225 of
24 February 1992 with a view to their possible inclusion in the intervention plans provided for by that Law.

4. The plants and sitnations referred to in paragraph 3 shall be covered by the provisions in Section 11 of
Chapter X.

5. The levels of significant contamination, and other conditions, to which the provisions of this article are
applicable shall be laid down for the atmosphere, water and soil in a decree issued by the Minister for the
Environment in conjunction with the Minister for Health and the Minister for the Interior, afier consultation of
the ANPA; these levels and conditions shall be established for foodstuffs, feedingstuffs and beverages for
human and animal consumption and for other matrices by a decree issued by the Minister for Health, in
conjunction with the Minister for the Environment, after consultation of the ANPA.

Article 102.  Special Provisions Governing Radioactive Waste

1. Anyonc pursuing an activity covered by this Decree shall take the necessary steps to ensure that
radioactive waste is managed in accordance with the specific codes of practice and any technical instructions
in the licensing requirements so as to avoid any risks of exposure to members of the public.

2. Wihout prejudice to anty contingency and emergency measures to protect public health, workers and the
environment, the Ministry for the Environment and the Ministry for Health shall have the right, within the
scope of their respective powers, while keeping each other informed and after consulting the ANPA, to order
the adoption of appropriate measures, along with further means of measurement, monitoring and surveillance
needed for health protection, especially in places where several sources of radioactive waste coexist. The
mayor shall have the same right in respect of the activities covered by Articles 29 and 30.
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Artidle 104.  Monitoring of Environmental Radioactivity

1. Without prejudice to Article 54 and to the competence of the autonomous regions and provinces as well as
of the ANPA, the monitoring of environmental radioactivity shall be carried out by the Ministry for the
Environment; the monitoring of foodstuffs, feedingstuffs and beverages for human and animal consumption
shall be carried out by the Ministry for Health. These ministries shall keep each other informed of the results
of the monitoring carried out. All monitoring measures shall involve coordination between regional and

2. The regional networks shall be managed by the individual regions n accordance with the instructions
issued by the Ministry for Health and the Mnistry for the Environment. The regions may, for the purposes of
taking samples and measurements, use the services of suitably equipped institutes, bodies and organisations.
This may be done through various forms of cooperation between the regions themselves. The mstructions
issued by the ministrics shall also concen the standardisation and intercalibration of the methods and
techniques used for sampling and measurement.

3. The national networks shall make usc of the measurements taken by suitably equipped institutes, bodics

4. In order to ensure the uniformity of the measurement critcria and of the sampling and measuring
arrangements for the national networks with a view to the unified mterpretation of the data collected, and
pursuant to Article 35 of the Treaty establishing the European Atomic Energy Community, technical
coordination functions shall be entrusted to the ANPA. To this end, the ANPA, in accordance with the
instructions from the Ministry of Health and the Ministry of the Environment, shall:

a) coordinate the steps taken by the institutions, bodies or organisations referred to above concerning
radicactivity levels in the atmosphere, water, soil, foodstuffs, beverages and the other important
matrices, in accordance with the relevant mmplementing provisions and the requirements for
standardisation and intercalibration;

b) organise the installation of sampling stations to measure radicactivity whenever this is necessary to
back up a systematic overall national measuring network, possibly contributing equipment and
resources, including funding;

¢) forward, in accordance with Article 36 of the EAEC Treaty, information on the measurements carried
out.

5. W!thrcgardtothcnanmalnawo:ks the ANPA shall also disseminate the results of the measurements
carried out.

6. The alarm network run by the Ministry for the Interior in accordance with Law No 469 of 13 May 1961
shall make an independent contribution to the system of national networks.

43



SECTION II

Protection of Patients

Article 109,  General Principles - Surveillance

1. The provisions of this Section govern the use of iomsmg radiation for medical purposes, the aim being the
radiation protection of persons exposed for whatever reason to treatment or to individual or collective
diagnoses nvolving the use of lonising radiation.

2. In application of the principles referred to in Article 2(1)a) and (b), the types of use covered in this
Section shall be justified by their medical benefits, and the corresponding exposures must be kept to the lowest
reasonably achievable level which is compatible with the requirements of diagnosis and treatment.

3. Supervision of the implkementation of this Section shall be the sole responsibility of the departments of the
national health service responsible for the arca concerned.

CHAPTER X

State of Nudear Emergency

SECTION I

Emergency Plans

Artide 115.  Nuclear Emergency
1. The muclear emergency governed by this chapter refers to the situations resulting from accidents n
nuclear installations as refermed to in Articles 36 and 37 which lead, or may lead, to the release of radicactivity
mito the environment resulting in doses to the critical group of the population which are above the values laid
down in the provisions referred to in Article 96(6):

a) in installations outside of the national territory;

b) n mclear-powered ships in port areas;

¢) dunng the transportation of radioactive materials;

d) which cannot initially be linked to any specific area of national territory.
2. The Prime Minister, on a proposal from the Ministry for Health, in conjunction with the Minister for the
Environment, the Minister for the Interior and the Minister for the Coordination of Civil Protection, having
consulted the ANPA, the National Health Institute, the ISPESL and the CNR, shall establish by decree, with
reference to the relevant Commmunity and international guidelines, reference dosimetric values for planning
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action in emergency situations. Until the decree enters into force, the plans referred to in this chapter shall
refer to the relevant recommendations of the competent Community and international bodies.

Article 116.  External Emergency Plan

1. In order to protect, for reasons of public safety, the public and property from the harmful effects arising
from a nuclear emergency, an exiternal emergency plan shall be prepared for each of the installations set out in
Articles 36 and 37 of this Decree.

2. The external emergency plan shall provide for a coordinated set of measures appropriate to the prevailing
circumstances, to be taken by the responsible authorities in the event of an accident i a nuclear installation
mvolving a threat to public safety.

Article 121.  National Emergency Plan

1. The Department for the Coordination of Civil Protection at the Prime Minister’s Office, in agreement with
the Ministry of the Interior and with the assistance of civil protection bodies, as provided for in Law No 225
of 24 February 1992, and of the ANPA, shall prepare a national plan of protection against radiological
emergencies in the whole country.

2. The Department for the Coordination of Civil Protection at the Prime Minister's Office, in agreement with
the Ministry of the Interior, shall include in the plan referred to in paragraph 1, in accordance with the
arrangements referred to in the same paragraph and within 6 months of receipt of the report referred to in
Article 117(4), the measures needed to deal with any consequences of accidents which are not limited to
provincial or interprovincial level. The ANPA shall express its views once it has consulted the technical
committee referred to in Article 9. The plan shall be forwarded to the Prefects concemed, who shall then
carry out the operational planning and prepare the corresponding implementing provisions within their sphere
of competence. The plan shall also be forwarded to all the authorities concemed by the emergency measures.

3. The plan referred to in paragraphs 1 and 2 shall set out the protective measures to be taken to deal with
the radiological consequences of accidents in installations outside of the national territory, as well as for other
radiological emergencies which cannot be linked in advance to any specific area of the national territory. In
the cases referred to m this paragraph, the technical requirements for emergency planning shall be proposed
by the ANPA, once it has consulted the technical committee.

4. For the cases referred to in paragraph 3, the planning of the protective measures shall nclude the
requirements for the initial notification of the accident which might trigger the implementation of protection
IMeasures.

Article 122.  Implementation of the External Emergency Plan

1. The external emergency plan and the protective measures referred to in Article 121 shall be implemented
in accordance with the provisions of Law No 225 of 24 February 1992 and the corresponding implementing
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2. The director of a nuclear installation must immediately notify the Prefect, the chief provincial fire officer
and the ANPA of any muclear accident involving a threat to public safety or the nisk of damage to property,
giving an indication of the steps taken to contain the accident and any other technical details for the
implementation of the external emergency plan and stating the likely magnitude of the accident.

3. He shall also be subject to this obligation in respect of any event or abnormality which might give niseto a
threat to public safety.

4. The Prefect shall immediately inform the Department for the Coordination of Civil Protection at the Prime
Minister’s Office and the directorate-gencral for civil protection and the fire-fighting services of the Mnistry
of the Interior, as well as the bead of the regional government and the departments of the national health

service responsible for the area concerned.  The Prefect shall implement the measures set out in the external
emergency plan or, where necessary, those referred to in Article 121(2) for which he is responsible.

5. The chief provincial fire officer shall provide the initial emergency technical assistance under the
emergency plan.

6. In cases where the threat to public safety or the nisk of damage is likely to spread to adjacent provinces,
Article 123.  Data Processing and Evaluation Centre

1. In order to provide a common technical support unit for dealing with the radiological emergencies referred
1o in this chapter, the data processing and evaluation centre shall be set up under the ANPA.

2. The centre shall be a technical facility for the Minister for the Coordination of Civil Protection, partly to

assist in the work of the operational civil protection committee referred to in Article 10 of Law No 225 of
24 February 1992.

3. ()
4. (.)
5. ()
6. (.)




SECTION I

Informing the General Public

Article 127.  Situations Covered
1. The provisions of this Section relate to the measures and procedures for informing the general public of

health protection measures and of how to act in the event of a radiological emergency, and apply to the
emergency situations referred to in Section I of this chapter, as well as to the cases set out m Article 101(2).

Article 128.  Definitions

1. Without prejudice to the definitions in Chapter I, the following definitions shall apply for the purposes of
the application of this Section:

a) population likely to be affected in the event of a radiological emergency: any population group for
which an intervention plan has been drawn up in the event of a radiological emergency;

b) population actually affected in the event of a radiological emergency: any population group for which
specific protection measures are taken as soon as a radiological emergency occurs;

¢) intervention plan: the emergency plans referred to in Section 1 of this chapter or the plans referred to
in Law No 225 of 24 February 1992, which take account of the situations listed in Article 101(3).

Article 129,  Obligation to Provide Information
1. The information provided for in this Section shall be communicated to the population groups defined in
Article 128 without any request being made. The information shall be available to the public in normal
circumstances, in a pre-alarm phase or in a radiological emergency.
Article 130.  Prior Information
1. The population likely to be affected in the event of a radiological emergency shall be given information
about the health-protection measures applicable to it and about the action it should take in the event of such an
emergency.
2. The information provided shall at least include the following elements:

a) the nature and characteristics of radicactivity and its effects on human beings and on the environment;

b) the types of radiological emergency covered and their consequences for the general public and the
environment;

¢} the action to be taken in the event of a radiological emergency;
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d) the authorities and bodies responsible for the emergency action and measures to be taken to inform,
alest, protect and assist the general public in the event of a radiological emergency.

3. Detailed information shall be provided to particular population groups according to their activitics,
functions and responsibilities vis-a-vis the community and to any role they may have to play m the event of an
emergency.

Article 131.  Information in the Event of a Radiological Emergency

1. The population actually affected by a radiological emergency shall be mformed without delay of the facts
of the emergency, of the action to be taken and, of the health-protection measures applicable to it, as
appropriate to the case in point,

2. In particular, information shall be provided rapidly and regularly on:

a) the type of emergency which has occurred and, depending on the information available, its
characteristics: type, origm, extent and probable development;

b) the mstructions to be followed depending on the type of emergency which has occurred and any
announcements recommending cooperation;

¢) which authorities and bodies to contact for mformation, advice, assistance, aid and any cooperation.

3. Where tine is available, the information referred to in paragraph 2 shall be supplemented by a reminder
of the basic facts about radicactivity and its effects on human beings and on the environment.

4. 1f the emergency is preceded by a pre-alarm phase, the population shall receive information on how and
when further mformationt will be provided on the development of the situation.

5. Specific mformation shall be provided, inchuding in the pre-alarm phase, to particular population groups
according to their activities, fimctions and possible responsibilities vis-&-vis the community and to the role
which they may have to play in the situation in question.

Artide 133.  Standing Comniittee for Information on Protection Against the Risks Arising from
Ionising Radiation

1. A Standing Commitice for information on protection against the risks arising from ionising radiation shall
be set up at the Ministry of Health and shall be responsible for:

a) preparing and updating the prior information referred to m Article 130 and 132 and indicating the
appropriate channels for its dissemination;

b) preparing the general outline of the information to be disseminated in the event of an emergency, as
referred to in Article 131, and setting out the criteria for determining the appropriate means of
cmmicm'gn.

c) providing advice to the bodies referred to in Article 134,

48




d) studying the ways of checking that the prior information has reached the population, for which it shall
use, inter alia, the facilities of the National Health Service and its computer system.

2. The Minister for Health, in conjunction with the Minister for the Interior, the Minister for the
Coordination of Civil Protection and the Minister for the Environment, having consulted the ANPA, shall
appoint the Committee by decree. The Commitiee shall comprise fifteen experts in radiation protection, civil
protection and mass communication. The same decree shall lay down the rules for the operation of the
Commitiee.

Article 135.  Circulation of Information in the European Union

1. The mformation disseminated in accordance with Article 131 shall be forwarded by the Department for
the Coordination of Civil Protection at the Prime Minister's Office to the European Commission and to those
Member States which are, or are likely to be, affected as required under Article 10(2) of Council Directive
89/618/Euratom of 27 November 1989 on informing the general public about health protection measures to
be applied and steps to be taken m the event of a radiological emergency.

2. The Department for the Coordination of Civil Protection at the Prime Minister's Office shall forward to
the European Commission, at the latter’s request, the information referred to in Articles 130 and 122.

Article 160.  Time Limits for Application

1. Except where otherwise stipulated in the following paragraphs, the provisions of this Decree shall apply
from 1 January of the year following the publication of this Decree in the Official Gazette.

2. The provisions referred to in Articles 18, 19, 20, 21(3), 22, 24, 26, 27, 30, 31, 33, 34, 98, 101 and 105(2)
shall apply 3 months after the entry into force of the decrees provided for in the said articles.

3. The provisions referred to in Chapter VIII on the medical surveillance of non-category A workers shall
apply from 1 July of the year following the date of the publication of this Decree in the Official Gazette.

4. The provisions referred to in Article 107 shall apply 3 years after the date of entry mto force of the
Decrees provided for in the said paragraphs; until that time, the activities shall continue to be conducted in
accordance with existing conditions. The ANPA and the ISPESL shall be the approved institutes as referred
to in Article 107(3).

5. Until the provisions mentioned in paragraphs 1, 2 and 3 start to apply, the corresponding provisions
established in Presidential Decree No 185 of 13 February 1964, with the relevant procedures and application
thresholds, shall remain in force.

Article 161.  Implementing Decrees

1. The implementing provisions provided for by this Decree shall be issued 31 December 1995. These

provisions shall be based on the principles of the system of radiation protection referred to in Article 2 in order
to provide the most effective physical and health protection of the general public and workers, and of the
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environment and shall take account of the recommendations of the European Community and of the other
mternational organisations responsible.

2. The opinions required for the issuing of the implementing provisions referred to in paragraph 1 shall be
submitted no later than 90 days after a request is made. If no action has been taken by this deadline, the
opinions shall be considered to be favourable.

3. The opinions required for the issuing of the implementing provisions referred to in paragraph 1 are
decided after consultation with the Conference State Region in accordance with Article12 paragraph 5 of the
Law No 400 of 23 August 1988.

Artide 162.  Spexial Provisions Concerning the Ministry of Defence

1. The Prime Minister, on the basis of a proposal from the Minister for Defence and having consulted the
Interministerial Coordination and Consultation Council, shall issue a decree specifying the rules goveming
nuclear safety and health protection in the area of defence.

2. In order to guarantee the protection of the general public and workers agamst the risks of ionising
radiation, these rukes shall follow the principles of radiation protection established in this Decree and in
Commumity legislation, due account being taken of the particular requirements relating to the institutional
tasks of the armed forces in peace time.

Artide 163.  Repeal

1. Presidential Decree No 185 of 13 February 1964 is hereby repealed.

2. The references to Presidential Decree No 185 of 13 February 1964 contained in laws, decrees, regulations
and circulars shall be deemed to refer to the corresponding provisions of this legislative Decree.

3. The present Decree, bearing the State’s seal, will be inserted into the Halian official compilation of legal
acts. It is the responsibility of each 10 adhere to such Decree and to ensure its compliance.
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